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[1]
The appellant is a 43-year-old citizen of the Philippines whose application for
residence under the Skilled Migrant category includes his wife, aged 41 years, and
two sons, aged 7 and 9 years.

THE ISSUE
[2]
In 2018, the appellant was diagnosed with Stage 4 glioblastoma brain cancer,
and he underwent surgery, chemotherapy and radiotherapy treatment. Immigration
New Zealand declined the appellant’s residence application because it found that
he did not have an acceptable standard of health and had been refused a medical
waiver.
[3]
The issues for the Tribunal are whether the decision to decline was correct
and, if so, whether the appellant has special circumstances arising from the family’s
settlement in New Zealand. For the reasons set out below, the Tribunal finds that
the decision to decline was correct. However, given the deterioration in the
appellant’s condition since that decline decision, it finds that the appellant and his
family have special circumstances which warrant consideration by the Minister of
Immigration to grant the family resident visas as an exception to the instructions.
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BACKGROUND
[4]
The appellant arrived in New Zealand in May 2017 as the holder of a Work
to Residence Talent (Accredited Employer) work visa. His wife and two sons joined
him here in December 2017.
Residence Application
[5]
On 9 January 2019, the appellant made his application for residence. He
relied on his employment as a software developer for an information technology
company.
[6]
Immigration New Zealand was satisfied, based on the medical certificates
that had been produced, that the appellant’s wife and his sons each had an
acceptable standard of health. However, medical evidence produced by the
appellant showed that he had been diagnosed with Stage IV glioblastoma brain
cancer in 2018. There was also evidence that the appellant had undergone surgery,
chemotherapy and radiation treatment for this condition.
[7]
Immigration New Zealand referred the question of the appellant’s health to
its medical assessor.
[8]
On 1 August 2019, Immigration New Zealand wrote to the appellant’s
representative, noting that the appellant did not appear to meet the acceptable
standard of health for entry to New Zealand on the basis that he had a condition that
was likely to impose significant costs or demands on New Zealand’s health services.
It referred to the report of the medical assessor, who recorded that the appellant
had been diagnosed with Stage IV glioblastoma brain cancer in 2018 and had
undergone surgery, chemotherapy and radiation treatment. Further, a specialist
report had been provided stating that the recurrence rate for this cancer was
98 per cent with a five-year survival rate of 2 per cent. The appellant required
regular Magnetic Resonance Imaging (MRI) scans to monitor his condition for
recurrence. The medical assessor recorded that malignancies with recurrence rates
greater than 10 per cen ren rate ml lt
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[10] On 4 October 2019, Immigration New Zealand wrote to the representative
advising that the appellant did not have an acceptable standard of health for
residence on the basis that he had a listed condition deemed to impose significant
costs and/or demands on the New Zealand health system. It recorded that the
appellant’s condition and medical information had been referred to a second medical
assessor for a second opinion, who had reached the same conclusion as the first
medical assessor. The appellant was invited to provide further information relevant
to a medical waiver assessment.
[11] On 25 October 2019, the representative made submissions in support of a
medical waiver. The submission traversed the various factors relevant to the
determination of whether a medical waiver should be granted, as listed in instruction
A4.70, in particular, the compassionate grounds for the family, the best interests of
the two children, and the significant contribution the appellant and his family made
to the community through employment and community contributions.
[12] The representative stated that the appellant’s chance of survival was low (the
risk of the brain tumour recurring in 5 years was 98 per cent, and the survival rate
at 5 years was only 2 per cent) which meant that the length of time he would likely
impose significant costs and/or demands on New Zealand’s health services was
limited. The representative also submitted that the survival rate for this type of
cancer did not take into account the unique factors of each patient and that the
appellant was otherwise in full health, was extremely fit and his mental well-being
was sound. He stated that the appellant’s survival rate would be much higher than
the aggregate average. He added that the appellant was, in any event, eligible for
free healthcare during the currency of his work visa, and that, regardless of whether
he obtained residence or not, the potential costs associated with his condition would
already fall on the New Zealand government.
[13] The representative highlighted that, in addition to the appellant’s skilled
employment as a software developer, he was a cancer advocate and a sport and
triathlon athlete. He was enrolled with ABC organisation, had drafted the
prospective road cycling event, XYZ event, and was involved in fundraising for
DEF organisation, amongst other related interests.
[14] In support, the representative produced: a letter from the appellant in which
he explained his background in the Philippines, reasons for coming to New Zealand,
his medical condition and cancer advocacy, and his family’s settlement here; a letter
from the appellant’s employer; letters from the children’s schools and school
certificates/awards; letters of support from individuals and community organisations;
and photographs of the appellant involved in charity and sporting activities.
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Medical Waiver Assessment
[15] On 27 May 2020, Immigration New Zealand completed a medical waiver
assessment. It considered a range of factors and ultimately determined that the
appellant and his family’s circumstances were not compelling enough to warrant the
grant of a waiver.
Immigration New Zealand Decision
[16] On 25 June 2020, Immigration New Zealand declined the appellant’s
application because he did not have an acceptable standard of health and had been
refused a medical waiver.

STATUTORY GROUNDS
[17] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:
(4)

The grounds for an appeal under this section are that—
(a)

the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b)

the special circumstances of the appellant are such that
consideration of an exception to those residence instructions should
be recommended.

[18] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand’s Operational Manual
(see www.immigration.govt.nz).

THE APPELLANT’S CASE
[19] On 3 August 2020, the appellant lodged this appeal on the ground that his
circumstances are special such that an exception to the residence instructions
should be considered.
[20] On 27 August 2020, the appellant’s representative wrote to the Tribunal and
requested an extension of time to file submissions, which the Tribunal granted until
24 September 2020. On 24 September 2020, the representative filed submissions
and supporting material.
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[21] The representative’s submissions and new evidence on the appellant’s
special circumstances are set out below at [36]-[37].

ASSESSMENT
[22] The Tribunal has considered the submissions and documents provided on
appeal and the files in relation to the appellant’s residence application which have
been provided by Immigration New Zealand.
[23] While the appellant solely appeals on the ground that he has special
circumstances, the Act requires that the Tribunal first consider the correctness of
Immigration New Zealand’s decision. Accordingly, the Tribunal, first considers
whether the Immigration New Zealand decision to decline the appellant’s application
was correct in terms of the applicable residence instructions, and this is followed by
an assessment of whether the appellant has special circumstances which warrant
consideration of an exception by the Minister of Immigration.
Whether the Decision is Correct
[24] The application was made on 9 January 2019 and the relevant criteria are
those in residence instructions as at that time. Immigration New Zealand declined
the application because the appellant did not have an acceptable standard of health
and had been refused a medical waiver. The relevant instructions in this case are
set out below.
Health requirements of instructions
[25] Pursuant to A4.10.a, effective 15 December 2017, applicants for residence
must have an acceptable standard of health unless they have been granted a
medical waiver or fall within the refugee exception at A4.10.f. An application must
be declined if any person included in that application is assessed as not having an
acceptable standard of health and a medical waiver is not granted.
[26]

Instruction A4.10.b goes on to state:
b.

Applicants for residence class visas are considered to have an acceptable
standard of health if they are:
i.

unlikely to be a danger to public health; and

ii.

unlikely to impose significant costs or demands on New Zealand's
health services or special education services; and
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iii.

able to undertake the work on the basis of which they are applying
for a visa, or which is a requirement for the grant of the visa.
Effective 15/12/2017

[27] With respect to A4.10.b.ii, the Tribunal notes that A4.10.2, effective
15 December 2017, defines “significant costs” as being costs in excess of $41,000.
[28] The conditions listed at A4.10.1, effective 15 December 2017, are considered
to impose significant costs and/or demands on New Zealand’s health services.
Where Immigration New Zealand is satisfied, as a result of advice from a medical
assessor, that an applicant has one of the listed conditions, that applicant will be
assessed as not having an acceptable standard of health (A4.10.c). Instruction
A4.10.1 includes:


Malignancies of organs, skin (such as melanoma) and haematopoietic
tissue, including past history of, or currently under treatment. Exceptions
are:
…


malignancies where the interval since treatment is such that the
probability of recurrence is <10 percent.

The appellant did not have an acceptable standard of health
[29] The appellant had brain cancer and the medical evidence indicated that there
was a 98 per cent five-year risk of recurrence. Both medical assessors agreed that,
in these circumstances, the appellant had the above A4.10.1 condition. Accordingly,
his condition was deemed to impose significant costs and/or demands on
New Zealand’s health services. Immigration New Zealand was correct to find that
the appellant did not have an acceptable standard of health (A4.10.c).
Medical waiver
[30] Immigration New Zealand conducted a medical waiver assessment. In
accordance with A4.70.b (effective 15 December 2017), when determining whether
to grant a medical waiver, Immigration New Zealand must consider the applicant’s
circumstances to decide whether they are compelling enough to justify the grant of
residence. Factors that may be taken into account include those set out in A4.70.c:
i.

the objectives of Health instructions (see A4.1) and the objectives of the
category or instructions under which the application has been made;

ii.

the degree to which the applicant would impose significant costs and/or
demands on New Zealand's health or education services;

7
iii.

whether the applicant has immediate family lawfully and permanently
resident in New Zealand and the circumstances and duration of that
residence;

iv.

whether the applicant's potential contribution to New Zealand will be
significant;

v.

the length of intended stay (including whether a person proposes to enter
New Zealand permanently or temporarily).

The medical waiver assessment in this case
[31] Immigration New Zealand had express regard to all of the A4.70.c factors. It
then created a list of factors for and against the grant of a medical waiver, as part of
its weighing and balancing exercise. The factors in favour of a waiver comprised:
the fact of the appellant having skilled employment which his condition did not
prevent him from undertaking; the fact that he was a physically fit male, a former
triathlon athlete who remained positive despite his prognosis; his strong social ties
and engagement in sports, voluntary work and advocacy for brain cancer
awareness; the fact that his children had settled into school in New Zealand; and
his wife’s part-time employment in a rest home.
[32] Factors against the grant of a medical waiver included: the fact that the
appellant had a condition considered to impose significant costs and demands on
New Zealand’s health services; that the family had no strong family ties to
New Zealand; and they had not spent a significant amount of time in New Zealand.
Further, it was considered that, in the long-term, as the children came to terms with
their father’s illness, it would be in their best interests to be closer to their strong
family and emotional support in the Philippines.
[33] Having listed the factors considered to be for and against the grant of a
medical waiver, Immigration New Zealand proceeded to weigh those factors. On
the one hand, the appellant made a valued contribution through his employment,
skills and experience, and an important contribution through his advocacy work,
paracycling and sport activity, and the family were settled with ties in the local
community. On the other hand, the appellant had a medical condition likely to
impose significant costs and demands on New Zealand’s health services and the
appellant had no immediate family in New Zealand.
[34] Viewing matters through the above lens, Immigration New Zealand
determined that the positive factors that existed were outweighed by the potentially
significant burden that the appellant presented to New Zealand’s health system.
The costs of his terminal condition, in terms of treatment, monitoring and palliative
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care were considered significant. It refused to grant a medical waiver in these
circumstances.
Correctness of decision not to grant a medical waiver
[35] The Tribunal finds that Immigration New Zealand conducted a fair and
balanced medical waiver assessment. It afforded the appellant a reasonable
opportunity to produce evidence in support of a medical waiver. It had regard to all
the relevant factors that existed, conducted a weighing and balancing exercise, and
set out its full reasoning. The Tribunal finds that, on the basis of the evidence that
was before it, Immigration New Zealand’s decision not to grant a medical waiver
was correct.
Submissions and New Evidence on Special Circumstances
[36] In his written submissions (24 September 2020), the representative seeks
humanitarian and compassionate consideration of the appellant and his family’s
circumstances. He states that the appellant’s medical condition is terminal and that
he has exhausted all options for medical care in the public health system in
New Zealand. He is currently financing his own private treatment at a New Zealand
cancer clinic, which involves a drug regimen of Avastin with Irinotecan in weekly
cycles, which is not available in the New Zealand public health system or in the
Philippines. The appellant appears to be responding positively to this treatment and
he seeks to remain in New Zealand and continue this treatment to prolong his life
and the time he can spend with his wife and children. Through stress and a lack of
treatment options, his physical and mental health would deteriorate significantly
should he be forced to return to the Philippines, and this would exacerbate the
trauma to his family. As he is funding his own medical care in New Zealand, he
would not present a burden to the New Zealand health system. His short life
expectancy also decreases any potential burden to the health system. The family
seek to continue the appellant’s legacy in New Zealand, including his significant
contributions to sport and cancer advocacy. The support that they could receive
from family in the Philippines would be minimal, given their own challenging living
and financial circumstances. The current COVID-19 situation would foreseeably
compound the extended family’s poor economic circumstances and limit
employment options for the wife who would need to work to support the family. The
representative refers to cases of the Tribunal and media articles depicting situations
where the Minister has intervened in compassionate circumstances to grant visas.
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[37] In support of the appeal, and in addition to material already held on the
Immigration New Zealand file, the appellant produces:
(a)

statements from the appellant, his wife and his elder son;

(b)

medical reports from the appellant’s oncologist, AA (13 August and
3 September 2020);

(c)

treatment notes from psychologist, BB (11 September 2020);

(d)

a letter from ANZ Insurance (22 May 2020) arranging for an advance
life insurance payment to the appellant of NZ$517,143.

(e)

evidence of the wife’s qualifications and employment in the Philippines
and New Zealand;

(f)

a New Zealand Companies Register Certificate of incorporation for the
couple’s business, GHI Ltd (23 July 2020), with photographs of the
business, and emails concerning business design and development;

(g)

letters of support from friends and members of the community;

(h)

a letter of support from CC at AA organisation (18 May 2020);

(i)

reports and certificates concerning the appellant’s sons’ schooling and
achievements;

(j)

a brochure from the Cancer Council about “Understanding Brain
Tumours”;

(k)

news articles, including: D Clent “Auckland Woman with Disability
Wins Years-Long Immigration Battle” Stuff (14 September 2020); E
Russell “Russian Family Saddled with Half a Million Dollars of Medical
Bills After Baby Born With Rare Condition” New Zealand Herald
(15 November 2019);

(l)

evidence of donations made by the couple to breast cancer patients
and a donation to Miss Asia Pacific International New Zealand.

Whether there are Special Circumstances
[38] The Tribunal has power pursuant to section 188(1)(f) of the Act to find, where
it agrees with the decision of Immigration New Zealand, that there are special
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circumstances of an appellant that warrant consideration by the Minister of
Immigration of an exception to the residence instructions.
[39] Whether an appellant has special circumstances will depend on the particular
facts of each case. The Tribunal balances all relevant factors in each case to
determine whether the appellant's circumstances, when considered cumulatively,
are special.
Family circumstances
[40] The appellant is a 43-year-old citizen of the Philippines. His application for
residence includes his 41-year-old wife and their two sons, aged 7 and 9 years.
[41] The appellant arrived in New Zealand in May 2017 and his wife and children
joined him here in December 2017. They have remained here since and hold
temporary visas valid until April 2023. The appellant currently holds an Essential
Skills work visa; his wife a work visa (partner of a worker) and the two sons hold
student visas. On appeal, the appellant advises that his deteriorating health has
caused him to end his employment in September 2020. Given this change in
circumstances, the family’s temporary visa status is uncertain.
[42] The appellant’s mother and sister reside in the Philippines. He also has
extended family members living in the United States. The appellant’s wife’s parents
and five siblings reside in the Philippines.
Satisfaction of character and other instructions
[43] Immigration New Zealand was satisfied that the appellant and his wife met
the good character requirements of instructions. They produced clear police
certificates from the Philippines and New Zealand. The Tribunal has also received
recent New Zealand police certificates for the couple (29 September 2020).
[44] Immigration New Zealand was satisfied that the appellant and his family met
all of the other requirements of the Skilled Migrant category, with the exception of
the requirement that the appellant have an acceptable standard of health. That was
the reason the application was declined.
The appellant’s health
[45] After lodging his expression of interest, the appellant was diagnosed with
brain cancer in October 2018 and he underwent surgery in the same month. He
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later completed chemotherapy and radiation therapy. Subsequent MRI scans
conducted in March 2019 and June 2019 showed clear results, with no tumour or
cancer cells present. Notwithstanding, the reports of two medical assessors
conveyed that the risk of recurrence of the appellant’s cancer was 98 per cent over
a five-year period. They said it would be necessary for him to have follow-up scans
in the future, and further treatment, where applicable.
[46] As the Tribunal has recorded above, the appellant was correctly considered,
under A4.10.1, to present a significant burden to New Zealand’s health system
because his risk of recurrence was greater than 10 per cent.
[47] Since Immigration New Zealand’s decision, an MRI scan conducted for the
appellant in February 2020 revealed a 5mm brain lesion, which a subsequent MRI
scan in April 2020 revealed had increased in size to 18mm. The appellant
underwent re-irradiation in June 2020, but the tumour was non-responsive and had
continued to expand. The appellant is currently under the care of an oncologist in
a private cancer clinic. Through the clinic, the appellant is trialling treatment which
is not available in the public health system in New Zealand or in the Philippines.
The appellant explains that he has exhausted all treatment options in the public
health system in New Zealand. Surgery is no longer an option given the location of
the tumour. He has been given a two-year life expectancy without treatment for his
condition.
[48] In his August and September 2020 reports, AA recorded that the appellant’s
condition was deteriorating. He had lost full function of his left arm and leg and was
fully dependent on his wife “for everything”. He advised that the appellant had
commenced a combination of chemotherapy and vascular therapy in his clinic and
had seen some clinical benefit with one dose, with increased strength in his left leg
and mobility. He states that the medical plan is to conduct three treatments and
then review the appellant’s response with a follow-up MRI scan. If the tumour
responds positively, the treatment could be continued potentially indefinitely. AA
emphasised that this treatment is not available to the appellant in the Philippines.
The appellant is funding the treatment (approximately NZ$65,000 for the first
12 cycles) from his life insurance claim.
[49] Currently, as the appellant is funding this treatment, which is only available
privately, there is no cost to the public health system. It would also appear unlikely
that the appellant will present further significant costs to the public health system in
the future, given that surgery, and publicly funded chemotherapy and radiation, are
no longer viable options to treat his condition. With deterioration of his condition
there would foreseeably be some cost for his palliative care. Currently, the
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appellant’s wife, as a trained physiotherapist, is providing day-to-day care and
mobility assistance to him, amidst her own employment commitments.
[50] There is also the psychological impact of the appellant’s deteriorating health
condition. His oncologist wrote in his report (13 August 2020) that the appellant has
experienced suicidal episodes owing to his condition, and was under the care of a
psychologist. The psychologist writes in her report of September 2020 that the
appellant has been receiving professional support for the psychological effects of
his condition and that he would be discharged from the service in September 2020,
given his positive response.
[51] It is apparent from the status of the appellant’s deteriorating medical
condition, with paralysis and reduced mobility, that he would be unable to easily
leave New Zealand. It would be optimal for him to continue to avail himself of the
privately-funded medical treatment he is receiving from AA, which is unavailable to
him in the Philippines. This may enable him to prolong his life and time with his
family here in New Zealand.
The appellant’s and his wife’s contribution
[52] The appellant holds a Diploma in Industrial Instrumentation conferred by an
institute in the Philippines in 2000. He acquired over 15 years’ experience in graphic
design and as a software developer and programmer in the Philippines before
coming to New Zealand.
[53] As the holder of a Work to Residence visa, the appellant was employed from
April 2017 as a software developer in a New Zealand business. When this business
closed, he became employed from April 2018 as a developer programmer in an
information technology business, as the holder of a five-year Essential Skills work
visa. He continued in this employment, an occupation on the Long Term Skill
Shortage List (Appendix 4, effective 27 May 2019), and received an annual salary
of $101,040, until September 2020 when his health forced him to end his
employment. His employer wrote in support of the appellant’s application, and
described him as a valuable employee who contributed much through his technical
expertise.
[54] The appellant’s wife holds a Bachelor of Science, majoring in physical
therapy. She has worked for 10 years as a physiotherapist and nurse therapist in
the Philippines, and is currently employed, part-time, in New Zealand in a local
retirement village, JKL organisation. She has been employed there in the kitchen,
housekeeping and laundry areas. The regional operations manager writes that she
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is a kind, dedicated and highly valued employee. In the long-term, she may be able
to undertake further studies to qualify as a physiotherapist in this country, as she
was in the Philippines. However, the Tribunal acknowledges that her potential to
contribute to the economy in the shorter-term will be affected by her need to care
for her husband in his decline.
[55] The wife is also managing a new restaurant business, MNO organisation,
with several employees, situated opposite the UVW building in Auckland, offering
Filipino-style fried chicken and spaghetti, a business the couple established in
July 2020. Notwithstanding predictable challenges for small businesses in this
economic climate, it has been profitable since it commenced operations on
5 September 2020. Within two weeks of operation, it is reported that the business
generated a daily gross income of NZ$1,200 on weekdays and NZ$2,300 on
weekends. The business is staffed, and it is anticipated that it may be able to run
independently of the couple while they go through the next phase of their life. It is
hoped that the income earned from the business will support the family and their
chosen charities in the future.
[56] The Tribunal accepts that the appellant has been in valued employment and
that his wife continues her employment in a valued industry. They present as
positive, industrious individuals who have been adventurous and generous with their
time and resources until, through no fault of their own, they have had to scale back
their activities and commitments.
The children’s best interests
[57] The Tribunal is required, pursuant to Article 3(1) of the 1989 Convention on
the Rights of the Child, to have regard to the appellant’s children’s best interests as
a primary consideration.
[58] The appellant’s two sons, aged 7 and 9 years, have been living in
New Zealand for over 2 and a half years. They are settled in the primary schools
which they have been attending since 2018. Letters from their teachers and school
progress reports convey that they are hard-working, enthusiastic and engaged
students. They are also involved in extra-curricular sports activities, including
swimming, cycling and gymnastics.
[59] The eldest son states that he wants to stay in New Zealand where his family
are safe and where he has friends. He expresses concern about returning to the
Philippines which he considers faces more serious health and security challenges.
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[60]

Both sons are at important developmental stages of their lives. They have

lived in New Zealand for a significant proportion of their youth, and their primary
schooling experience has been here in New Zealand. At this time, they are spending
valuable time with their father, whose health condition is deteriorating. They will be
forming important, enduring, memories with him in New Zealand.
[61]

The Tribunal finds that the sons’ best interests would be served by having

certainty as to where they will be permanently residing. The sons need stability with
minimal disruption to their lives. Their needs would best be met by remaining in
New Zealand with their father, absent any stress of relocating back to the Philippines
with a father rapidly declining in health, mobility and strength.
[62]

The Tribunal is satisfied that it is in the children’s best interests that they and

their family be granted residence in New Zealand.
Community contribution
[63]

In the Philippines, prior to coming to New Zealand, the appellant founded a

number of non-profit sport organisations, including the PQR organisation, which
offered free coaching in running and swimming in the context of triathlon sports, and
STU organisation, a non-profit organisation offering free cycling events.

He

continued his work with these organisations after arrival in New Zealand, although
was forced to resign from his leadership of the former organisation after his cancer
diagnosis.
[64]

After incurring nerve paralysis in one of his legs, associated with his medical

condition, the appellant enrolled as a member of ABC organisation. He received a
classification to participate in local cycling races with the aim of qualifying for the
ABS team. CC, responsible for programme support with ABC organisation, explains
that he met the appellant in March 2020 at a paracycling talent identification camp.
He states that the appellant became an active and well-liked member of the
New Zealand ABS team community. He describes him as highly motivated and as
an enthusiastic competitor who sets “big goals” for himself.
[65]

The appellant is also currently engaged in drafting a prospective road cycling

event, the XYZ event, a platform he intends to use to promote brain cancer
awareness, and he has engaged support from various community organisations,
including the VWX organisation, ABC organisation, and DEF organisation.

15

[66] The appellant provides letters of support from representatives of these
organisations. DD, the Lodge Secretary of VWX organisation of New Zealand,
states that the appellant is active in assisting the organisation in charity work in the
immediate district and greater Auckland region. The appellant joined the
VWX organisation in New Zealand and underwent second degree initiation in
October 2019.
[67] EE, senior adviser to the YZA organisation and trustee of DEF organisation
states that he has witnessed the appellant’s passion for advocacy and support of
brain tumour patients in New Zealand. He describes the appellant as a competitive
triathlete, who has used his skills and expertise to develop programmes based on
sports, fitness, physical and emotional wellbeing to benefit brain cancer patients in
New Zealand.
[68] The appellant has also presented letters of support from close friends who
describe him as an enthusiastic and positive influence in sport and cancer
awareness. He is described as hard-working and family oriented. His charity work
with the VWX organisation, ABC organisation and within the cycling community is
commended. The appellant has also provided photographs and evidence of his
practical and financial support for charity and sports activities, including hashtag
brain tumour awareness on social media.
Discussion of special circumstances
[69] Special circumstances are “circumstances that are uncommon, not
commonplace, out of the ordinary, abnormal”; Rajan v Minister of Immigration [2004]
NZAR 615 (CA) at [24] per Glazebrook J.
[70] The appellant has been living in New Zealand for over three years and his
wife and sons for some two and a half years. The appellant has been in valued
employment in an area of skill shortage and his wife continues in employment in a
rest home. The couple have also recently established a small restaurant business
which they claim is profitable. The couple’s two young sons have commenced their
primary school education in New Zealand and are settled in their school. They enjoy
a variety of sports interests with the support of the appellant.
[71] Not long after moving to New Zealand, the appellant and his family faced the
challenging news of the appellant’s cancer diagnosis. Throughout his health
journey, the appellant has continued his charity work and awareness raising for
cancer. He is actively involved in supporting ABC organisation, VWX organisation
charities, and other sporting initiatives, including organising a prospective cycling
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road event to raise awareness for brain cancer. The family have shown resilience
and courage under these difficult circumstances and seek stability and support from
friends and networks they have established in New Zealand. Family in the
Philippines have limited resources and any prospective relocation for the family
would be detrimental to the appellant’s physical and psychological health. His
declining health and mobility would present serious challenges should he be forced
to relocate to the Philippines.
[72] There has been a change in the appellant’s medical condition since
Immigration New Zealand’s decision, when expensive treatment costs for a
predictable recurrence of the appellant’s cancer could not be discounted. According
to AA’s 3 September 2020 report, following the recurrence of a Grade 4 brain
tumour, the appellant underwent chemotherapy and re-irradiation. However, the
tumour progressed from a 5mm lesion to 18mm lesion within a month of treatment.
The appellant’s brain cancer has since been non-responsive to chemotherapy and
radiotherapy treatment options in the public health system in New Zealand, and he
is currently receiving alternative, privately funded treatment in a cancer clinic,
treatment which is not available to him in the Philippines. The appellant’s wife, a
qualified physiotherapist in the Philippines, is providing day-to-day care for the
appellant, in addition to supplementing the family income through her employment.
Given the limited treatment options and short life expectancy for the appellant, it is
not foreseeable that he would present any significant cost to the public health
system in New Zealand in the future.
[73] The appellant’s two young sons are seeking to maximise the time they have
with their father in a stable, certain environment, and to forge lasting memories with
him. Their love of sport, including cycling and swimming, has been fostered by their
father. The appellant hopes that, in the future, his sons will pursue his passion for
sport and brain cancer awareness.
[74] Cumulatively considered, the Tribunal considers that the compassionate and
humanitarian factors in this case, and the fact that (in contrast to the potential costs
identified by Immigration New Zealand in June 2020) the appellant now presents
only limited costs to the public health system, mean that the appellant and his family
have special circumstances which warrant consideration by the Minister of
Immigration.

DETERMINATION
[75]

Pursuant to section 188(1)(f) of the Immigration Act 2009, the Tribunal
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confirms the decision of Immigration New Zealand to be correct in terms of the
applicable residence instructions but considers that the special circumstances of the
appellant are such as to warrant consideration by the Minister of Immigration as an
exception to those instructions.
[76] Pursuant to section 190(5) of the Immigration Act 2009, the Minister of
Immigration:
(a)

is requested to consider whether a residence class visa should be
granted to the appellant, his wife, and their sons, as an exception to
residence instructions; and

(b)

may, if granting resident visas, impose conditions on the visas in
accordance with section 50 of the Act.

[77] Pursuant to section 190(6) of the Immigration Act 2009, the Minister of
Immigration is not obliged to give reasons in relation to any decision made as a
result of a consideration of the Tribunal’s recommendation.
Order as to Depersonalised Research Copy
[78] Pursuant to clause 19 of Schedule 2 of the Immigration Act 2009, the Tribunal
orders that, until further order, the research copy of this decision is to be
depersonalised by removal of the appellant’s name and any particulars likely to lead
to the identification of the appellant or his family.
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