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RESIDENCE DECISION
___________________________________________________________________
[1]
The appellant is a 35-year-old citizen of India whose application for
residence under the Skilled Migrant category was declined by Immigration
New Zealand. The application includes his wife, aged 32 years.

THE ISSUE
[2]
Immigration New Zealand declined the appellant’s residence application
because it did not consider that his employment substantially matched the
Australian and New Zealand Standard Classification of Occupations (ANZSCO)
description, including core tasks, of a Personal Assistant. Without points for
skilled employment, the appellant did not meet the minimum selection criteria for
the Skilled Migrant category.
[3]
The issues for the Tribunal are whether Immigration New Zealand was
correct to determine that the appellant’s employment did not substantially match
the ANZSCO description of Personal Assistant and, if so, whether all relevant
ANZSCO categories were considered.
[4]
For the reasons that follow, the Tribunal finds that Immigration New Zealand
was correct to find that the appellant’s employment did not substantially match the
ANZSCO description, and core tasks, of a Personal Assistant. However,
Immigration New Zealand failed to provide any evidence that it had fairly and
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properly considered the occupations of Customer Service Manager, Specialist
Managers NEC or Business Development Manager as requested by counsel. The
Tribunal therefore cancels the decision and refers it back to Immigration
New Zealand for a correct assessment.

BACKGROUND
[5]
In his application, made on 1 December 2017, the appellant claimed
180 points, including 50 points for skilled employment that substantially matched
the ANZSCO occupation of Personal Assistant. The appellant relied on his
employment as an executive assistant for a Green Acres franchise company that
was incorporated in June 2016, carrying on business as a provider of cleaning,
ironing, lawn-mowing and gardening. His employer was the sole director and
shareholder of the company.
[6]
The appellant provided two copies of individual employment agreements
(dated 10 November 2016 and 22 December 2016) that stated he was employed
for 35 hours a week at $20 per hour as an executive assistant.
The First Assessment and Subsequent Appeal
[7]
The appellant’s application variously identified his employment as a
customer service manager, a personal assistant, and an executive assistant. It
was first assessed by Immigration New Zealand during 2018. During this
assessment, Immigration New Zealand became concerned about whether the
business was sustainable. These concerns were raised with the appellant, but his
responses failed to satisfy Immigration New Zealand and the application was
declined.
[8]
The Tribunal (differently constituted) considered the appellant’s appeal,
CF (Skilled Migrant) [2018] NZIPT 205086, and found Immigration New Zealand
had not properly considered all of the information provided, including the
company’s financial information. The decision was cancelled and referred back to
Immigration New Zealand for a correct assessment.
Immigration New Zealand’s Concerns
[9]
In the second (and current) assessment, Immigration New Zealand was
satisfied that further evidence from the employer established that the business
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was sustainable. The statement of financial position as at 31 March 2020 showed
the business had grown steadily and now had $62,411.39 in assets as opposed to
$17,611.61 in total liabilities.
[10] On 19 May 2020, Immigration New Zealand advised the appellant of its
concerns regarding his application. Immigration New Zealand had completed an
assessment of his application and had concerns that his employment did not
substantially match the ANZSCO description, including the core tasks, of a
Personal Assistant.
[11] Immigration New Zealand set out its reasons as to why the appellant did not
satisfy the requirements in any of the core tasks. Essentially, Immigration
New Zealand was concerned that the appellant established that he performed his
tasks in support of the business’s operations, not in support of the company’s
director.
Response to Concerns
[12] Counsel responded to Immigration New Zealand by letter (23 July 2020),
arguing that it was not necessary for the appellant’s employment to be a total
match, “only a substantial match”, and the appellant’s duties reflected the small
size of the business. It was not a corporate environment: the issue was whether
each of the core tasks were performed and to what level, in order for it to be
accepted as skilled. Counsel submitted that ANZSCO was not designed for
immigration purposes and was “a starting point … [to] be used as reference rather
than as strictly applicable law”. Counsel submitted that the occupation of
Specialist Managers might be a more suitable match, stating:
We acknowledge that the onus of selecting an appropriate code falls on the
applicant, however, we also wish to remind INZ that the onus of bringing fairness
falls with INZ. In other words, if the selected code does not turn out to be an
appropriate match, then INZ cannot simply decline the application, rather it must
consider whether another code may be more suitable.

[13] Counsel submitted that it was reasonable that Immigration New Zealand
also consider the occupations of Customer Service Manager, Business
Development Manager or Specialist Managers NEC.
[14] The appellant also produced a statement explaining that he had
commenced work with the company in June 2017 as an executive assistant. His
role included: work scheduling; contacting existing customers regularly; quoting
new customer jobs; resolving disputes; generating invoices; communicating with
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the managing director; dealing with suppliers; managing new staff recruitment; and
taking company meetings.
His employer had become busy with other
commitments and had hired him to “handle his business”.
Immigration New Zealand Decision
[15] On 3 August 2020, Immigration New Zealand declined the appellant’s
application because it was not satisfied that his employment substantially matched
the ANZSCO description for Personal Assistant. In the letter, Immigration
New Zealand stated that concerns had been put to the appellant on 19 May 2020
and he had been given an opportunity to comment and provide further information.
His counsel had provided a response dated 23 July 2020 which enclosed a
statement from the appellant.
[16] Immigration New Zealand had considered that response and the additional
information provided but was not satisfied that the appellant was performing any of
the core tasks listed in the ANZSCO description for a Personal Assistant, setting
out its reasons.
[17] In summary, Immigration New Zealand found that the appellant performed
tasks in support of the employer’s wider business operations, of providing cleaning
services to customers rather than as a personal assistant working to support the
company’s director. It was acknowledged that the appellant performed aspects of
this role to a certain degree in order to coordinate business activity. However, it
appeared that he did not spend the majority of his time performing liaison,
coordination and organisational tasks in support of the company’s director.
[18] Immigration New Zealand stated that the ANZSCO interpretation of a
Personal Assistant occupation was to directly support managers or directors,
rather than supporting a business operation. It was acknowledged that the
appellant’s role involved clerical and administrative tasks. However, the focus was
on primarily supporting the running of the business and not providing individual
support for the director.
[19] At the conclusion of the letter of decline, Immigration New Zealand stated
that it had considered whether the appellant’s current role met the requirements
set out for the occupation of Customer Service Manager or a Business
Development Manager. It was not satisfied that he met the requirements to be
assessed under these occupations.
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[20] Immigration New Zealand awarded the appellant a total of only 85 points,
which did not meet the minimum selection criteria of the Skilled Migrant category.

STATUTORY GROUNDS
[21] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:
(4)

The grounds for an appeal under this section are that—
(a)

the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b)

the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.

[22] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand’s Operational
Manual (see www.immigration.govt.nz).

THE APPELLANT’S CASE
[23] On 11 September 2020, the appellant lodged this appeal on both grounds
under section 187(4) of the Act.
[24] In support of the appellant’s appeal, counsel submits (19 October 2020) that
Immigration New Zealand did not offer a comprehensive assessment before
determining that the appellant’s employment did not meet the requirements under
immigration instructions, failing to consider holistically whether his employment
could be accepted as a Personal Assistant. Further, counsel submits that
Immigration New Zealand failed to take into account the appellant’s request to
consider the employment under alternative ANZSCO codes and, accordingly, its
decision was flawed. It is also submitted that the appellant’s circumstances are
special such as to warrant consideration by the Minister of Immigration as an
exception to residence instructions.
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ASSESSMENT
[25] The Tribunal has considered the submissions provided on appeal and the
files in relation to the appellant’s residence application which have been provided
by Immigration New Zealand.
[26] An assessment as to whether the Immigration New Zealand decision to
decline the appellant’s application was correct in terms of the applicable residence
instructions is set out below.
Whether the Decision is Correct
[27] The Skilled Migrant category of instructions was changed on 28 August
2017. The appellant made his application after that date (1 December 2017).
However, because his Expression of Interest was selected from the Skilled
Migrant category Pool before 28 August 2017 (on 17 July 2017), his application
was required to be assessed under the Skilled Migrant category of instructions in
effect on 27 August 2017: see SM3.5.10 of immigration instructions, effective
28 August 2017.
[28] Immigration New Zealand declined the application because the appellant’s
employment did not substantially match the ANZSCO description and tasks for the
occupation of a Personal Assistant. It found that he did not spend the majority of
his time performing liaison, coordination and organisational tasks in support of the
company’s director.
[29] Paragraph SM7.10 of residence instructions states that skilled employment
requires specialist, technical or management expertise and the assessment of
whether an occupation is skilled is primarily based on the ANZSCO:
SM7.10 Skilled Employment
Note: The instructions in this section cease to be effective from 28/08/2017.
a.

Skilled employment is employment that requires specialist, technical or
management expertise obtained through:
i.

the completion of recognised relevant qualifications; or

ii.

recognised relevant work experience (see SM7.10.15 below); or

iii.

the completion of recognised relevant qualifications and work
experience.
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b.

Assessment of whether an occupation is skilled for the purposes of the
Skilled Migrant Category (SMC) is primarily based on the Australian and
New Zealand Standard Classification of Occupations (ANZSCO) which
associates skill levels with each occupation.

Note: The ANZSCO is available at www.immigration.govt.nz/ANZSCO
SM7.10.1 Assessment of whether employment is skilled
…
c.

The occupation is included in part C of the List of Skilled Occupations held
at Appendix 6 and the principal applicant can demonstrate that their offer of
employment or current employment substantially matches the description
for that occupation (including core tasks) as set out in the ANZSCO and
has either:
i.

at least three years of relevant recognised work experience and a
relevant recognised qualification which is at, or above, level four on
the NZQF (see SM14.5) (a qualification at level four on the NZQF
must be a National Certificate or a New Zealand Certificate); or

ii.

at least three years of relevant recognised work experience and
that current employment or the position in which the employment is
offered, has an annual base salary of at least NZ$45,000.Note: For
the avoidance of doubt, the annual base salary excludes
employment related allowances (for example overtime, tool or
uniform allowances, medical insurance, accommodation) and must
be calculated on the basis of 40 hours' work per week.

…
Effective 14/05/2013

[30] The ANZSCO occupation of Personal Assistant is included in Part C of the
List of Skilled Occupations at Appendix 6 of residence instructions. According to
the ANZSCO description, a Personal Assistant (521111) “[p]erforms liaison,
coordination and organisational tasks in support of Managers and Professionals”.
[31] The occupation of Personal Assistant is included in Unit Group 5211,
Personal Assistants, which lists the following core tasks (numbering added):
1.
2.
3.
4.
5.
6.
7.
8.
9.

liaising with other staff on matters relating to the organisation's operations
researching and preparing reports, briefing notes, memoranda,
correspondence and other routine documents
maintaining confidential files and documents
attending meetings and acting as secretary as required
maintaining appointment diaries and making travel arrangements
processing incoming and outgoing mail, filing correspondence and maintaining
records
screening telephone calls and answering inquiries
taking and transcribing dictation of letters and other documents
may supervise other secretarial and clerical staff

[32] An assessment of whether an applicant’s employment is a substantial
match to an ANZSCO occupation is not achieved by simply “ticking off” a certain
number of tasks, but must be determined on a holistic basis, taking into account
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the specific characteristics of the applicant’s employment and the overall nature of
the organisation in which he or she is employed.
ANZSCO core tasks
[33] In declining the application, Immigration New Zealand summarised its
findings for each of the core tasks. The correct interpretation of the ANZSCO
occupation of Personal Assistant requires an applicant to demonstrate that the
core tasks are performed in support of the director rather than the business.
Immigration New Zealand interpreted the core tasks to be performed with direct
reference to the overarching description of a Personal Assistant: “[p]erforms
liaison, coordination and organisational tasks in support of Managers and
Professionals”.
[34] It is not in dispute that a Personal Assistant role requires an individual to
perform organisational tasks in support of the director of a company who has a
professional role with fundamentally managerial functions. However, it is argued
by counsel that the running of the day-to-day operations of the business is not able
to be understood as meaning anything other than performing the organisational
tasks, and therefore those tasks are done in support of the director. On that basis,
counsel claims that the overall lead statement of the ANZSCO occupation has
been met.
[35] The business is involved with the provision of services, as a Green Acres
franchise.
This involved the coordination of contract workers providing
lawn-mowing, gardening, cleaning and ironing. The workers report to the
appellant at his “virtual” office with regard to their payroll and work performed. The
appellant described his duties as organising the operation of the business,
allocating daily jobs to staff, and scheduling their work. He stated:
I am the one who monitors cash flow and daily work expenses. I also go through
regular appointments with clients, customers and vendors and communicate with
business accountant … sending invoice(s) and trade customers’ payment.

[36] Immigration New Zealand gave reasons for its finding that the tasks
performed by the appellant did not demonstrate that the appellant assisted and
supported the director of the company. The extent to which the appellant reports
to the owner of the business is not clear, and counsel has not addressed the
extent to which the employer is actively involved with the business and would
require the appellant to provide support for him. Counsel does not point to
evidence to show that the appellant was actively performing the tasks in support of
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the director. The submission that the scope of the assessment should be
“widened” to bring it up-to-date with the realities of a modern business practice
where “a Personal Assistant is not someone who follows the manager around to
take notes”, does not establish the appellant’s role to support the director.
[37] The Tribunal (differently constituted) explained the nature of the ANZSCO
occupation of Personal Assistant in YT (Skilled Migrant) [2015] NZIPT 202566,
stating that:
[40]
Personal Assistants provide support services to Managers and
Professionals by liaising, coordinating and organising tasks. Their core tasks are
to provide support to relieve Managers and Professionals of the tasks associated
with managing their business and personal lives. In order to do this they liaise with
other staff, prepare reports, maintain files, take notes at meetings, and maintain the
Managers and Professionals’ diaries, process their mail, screen their telephone
calls, draft correspondence, and ensure other support staff are available to assist
the Managers and Professionals in doing their work.

[38] The fundamental thrust of counsel’s submissions is that Immigration
New Zealand erred because, in its attempt to link the core tasks back to the
overarching occupation description, it failed to recognise that many administrative
tasks in the modern working environment are performed in support of the director,
because the director requires the tasks to be done to support his overall objective
of running the business efficiently, and is arguably a matter of interpretation. The
Tribunal accepts that ANZSCO is not an immigration tool and the facts of each
case are important. In this case, the appellant has failed to show that his duties
are carried out in support of the director, rather than managing the day-to-day
operations of the business.
[39] The Tribunal agrees with Immigration New Zealand’s decline decision which
was based on the finding that the appellant’s tasks were focused on the
day-to-day commercial operation and clerical functions of the business, rather than
providing support services to the director. It correctly found that the majority of the
appellant’s time focused on the day-to-day operations of the employer’s
small-scale business conducted outside the traditional office environment. The
Tribunal agrees that the administrative and clerical functions performed by the
appellant were part of the commercial operations of the business and could not be
characterised as providing support services to the director. Further, in his
personal statement, attached to counsel’s reply to Immigration New Zealand’s
concerns, dated 23 July 2020, the appellant made it clear that his employer had
other interests and expected him to “handle his business”. This was not the role of
a personal assistant from the outset.
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Alternative ANZSCO occupations
[40] The Tribunal has consistently found that, while it is incumbent on an
applicant to identify the ANZSCO occupation most closely aligned to their position,
where a position may be more appropriately assessed under a different ANZSCO
occupation that is chosen by an applicant, Immigration New Zealand is obliged to
consider the alternative occupation and give the applicant an opportunity to
demonstrate whether their employment substantially matches the more
appropriate occupation (OK (Skilled Migrant) [2013] NZIPT 200869 at [33]).
[41] In this case, counsel responded to Immigration New Zealand’s concerns
that the appellant was performing tasks in support of the business, rather than
directly supporting a manager or director. Counsel submits that the business has
evolved over time and, whereas the role was initially established with the aim of
supporting the director, it has evolved into a more senior role incorporating
responsibilities and duties that may not fall strictly under one category or another.
Counsel requested that Immigration New Zealand assess whether the appellant’s
role was a substantial match to that of a Customer Service Manager (ANZSCO
149212), Business Development Manager (ANZSCO 131112) or Specialist
Managers (ANZSCO 139999). Immigration New Zealand acknowledged that
counsel had made this request but stated in its letter of decline:
However, giving consideration to the tasks you perform in this current role and the
evidence already on file it appears that you do not meet the requirements to be
assessed under the aforementioned roles. [That is, 149212 and 131112]

[42] Instructions require that Immigration New Zealand, when deciding an
application, must act in accordance with the principles of fairness and natural
justice (A1.1.c, effective 29 August 2012). Relevant factors include whether an
application is given proper consideration, whether appropriate reasons are given
for declining an application, whether only relevant information is considered,
whether all known relevant information is considered, and whether the applicant is
informed of information that might harm their case and is given a reasonable
opportunity to respond to that information (A1.5.a, effective 29 November 2010).
[43] In this case, counsel had requested that the appellant’s employment tasks
be considered under alternative ANZSCO occupations. There is nothing in
Immigration New Zealand’s letter of decline or its final assessment that indicates
that it turned its mind to alternative ANZSCO occupations in light of the information
available on file. Because the basic concern was that the appellant’s role did not
directly support the director but supported the business operations, it would have
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been appropriate to have considered the two suggested alternative occupations of
Customer Service Manager or Business Development Manager.
[44] The occupation of Customer Service Manager is included in Part A of the
List of Skilled Occupations at Appendix 6 of residence instructions. The ANZSCO
description states that a Customer Service Manager is someone who “[p]lans,
administers and reviews customer services and after-sales services, and
maintains sound customer relations”. The core tasks are (numbering added):
1. developing and reviewing policies, programs and procedures concerning
customer relations and goods and services provided
2. ensuring operational efficiency within a call centre
3. providing direction and feedback to team members and assisting with
recruitment
4. managing, motivating and developing staff providing customer services
5. planning and implementing after-sales services to follow up customer
satisfaction, ensure performance of goods purchased, and modify and
improve services provided
6. liaising with other organisational units, service agents and customers to
identify and respond to customer expectations
7. may work in a call centre

[45] It is at least arguable that the appellant’s employment may be a substantial
match for an ANZSCO manager occupation and he was entitled to have that
tested, especially after counsel made this request.
[46] The Tribunal finds that Immigration New Zealand’s processing of the
application was unfair. It failed to apply an appropriate level of flexibility when
considering how the other ANZSCO occupations might be a better fit for the
appellant’s employment.
There is no evidence to show that Immigration
New Zealand assessed whether the employment was a substantial match against
other ANZSCO occupations, particularly those raised by counsel. It did not inform
the appellant about its assessment of his employment against either of those
occupations, raise any concerns with him or provide him with an opportunity to
respond. This is all contrary to A1.5.
Conclusion as to correctness
[47] The Tribunal finds that Immigration New Zealand correctly declined the
appellant’s employment against his claimed ANZSCO occupation of Personal
Assistant because it was not a substantial match for the description and core tasks
relevant to that occupation.
[48] However, Immigration New Zealand was put on notice by counsel that other
ANZSCO occupations should be considered as part of a comprehensive
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assessment of the appellant’s application. It failed to do so, merely making a
statement in the letter of decline that it had determined that the evidence on file
indicated that it appeared he did not meet the requirements to be assessed under
Customer Service Manager or Business Development Manager. That did not
suffice. In order for the assessment of the appellant’s application to be seen to be
fair and holistic, the other ANZSCO occupations should have been properly
considered.

DETERMINATION
[49] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers the decision to refuse the visa was made on the
basis of an incorrect assessment in terms of the applicable residence instructions.
However, the Tribunal is not satisfied the appellant would, but for that incorrect
assessment, have been entitled in terms of those instructions to the immediate
grant of a visa.
[50] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant’s application is referred back to the chief executive of the Ministry of
Business, Innovation and Employment for a correct assessment by Immigration
New Zealand in terms of the applicable residence instructions, in accordance with
the directions set out below.
Directions
[51] It should be noted that while these directions must be followed by
Immigration New Zealand they are not intended to be exhaustive and there may
be other aspects of the application which require further investigation, remain to be
completed or require updating.
1.

The application is to be reassessed by an Immigration New Zealand
officer not previously associated with the application in accordance
with the instructions in existence at the date the residence application
was made. No further lodgement fee is payable.

2.

Immigration New Zealand is to invite the appellant to update his
application within a reasonable timeframe, if he sees fit. This may
involve providing detailed submissions and relevant evidence as to
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how his employment substantially matches the ANZSCO occupations
claimed.
3.

Immigration New Zealand is to assess the appellant’s application
under the ANZSCO occupations of Customer Service Manager and
Business Development Manager and any other ANZSCO occupation
that counsel produces relevant evidence to support.

4.

In the event that Immigration New Zealand finds a substantial match
with an ANZSCO occupation, the application is then to be assessed
against the remaining relevant instructions.

5.

If, at any stage, Immigration New Zealand finds potentially prejudicial
matters which must be put to the appellant, it is to do so in clear and
concise terms with reasons. The appellant is to be given a reasonable
opportunity to respond.

[52] The appellant is to understand that the success of this appeal does not
guarantee that his application will be successful, only that it will be subject to
reassessment by Immigration New Zealand.
[53]

The appeal is successful in the above terms.

Order as to Depersonalised Research Copy
[54] Pursuant to clause 19 of Schedule 2 of the Immigration Act 2009, the
Tribunal orders that, until further order, the research copy of this decision is to be
depersonalised by removal of the appellant’s name and any particulars likely to
lead to the identification of the appellant.
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