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RESIDENCE DECISION
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[1]
The appellant is a 28-year-old citizen of Pakistan whose application for
residence under the Family (Partnership) category was declined by Immigration
New Zealand.

THE ISSUE
[2]
Immigration New Zealand declined the application because it was not
satisfied that the appellant’s partnership with his New Zealand-citizen wife was
stable and it also held concerns that his wife had not been credible in all the
statements that she had made.
[3]
The principal issue for the Tribunal is whether Immigration New Zealand’s
decision was correct. The Tribunal finds that the decision was not correct because
Immigration New Zealand’s assessment of the above two matters contained flaws.
The application is returned to Immigration New Zealand for a correct assessment.

BACKGROUND
[4]
The appellant and his 36-year-old wife, a New Zealand-born citizen, have
previously advised Immigration New Zealand that they met online in late-2017. In
March 2018, the wife travelled to Australia, where the appellant was living as the
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holder of a temporary visa, and they married and lived together in a partnership.
The wife had left her now 11-year-old daughter, from a previous marriage, in
New Zealand under the care of her parents. The appellant has also been married
previously.
[5]
In January 2019, the appellant applied for a work visa on partnership
grounds, which was supported by his wife. The application was approved in
May 2019 and the appellant was granted a two-year work visa (to commence on his
arrival in New Zealand).
[6]
On 18 June 2019, the appellant arrived in New Zealand for a three-day visit.
He returned to New Zealand, with his wife, on 2 August 2019, and they commenced
living here.
He then spent time overseas between January 2020 and
February 2020. On 17 January 2021, while this appeal was being considered, he
departed New Zealand and has not yet returned. His wife remains in New Zealand.
The Appellant’s Residence Application
[7]
On 6 August 2019, the appellant made his application for residence under
the Family (Partnership) category. Evidence was produced in support of his
partnership with his wife, including: letters in support of the partnership from people
such as the wife’s parents; the couple’s Australian marriage certificate (31 August
2018); joint bank account statements (2018/2019); a tenancy agreement (May 2018)
for an Australian property recording the couple as tenants; a flatmate agreement
(December 2018) for another Australian property recording the couple as flatmates;
a mobile phone invoice (July 2019) to the couple; a New Zealand flat/house sharing
agreement (September 2019) naming the couple as flatmates; and photographs of
the couple taken together and also with the wife’s family and friends.
Immigration New Zealand Requests Further Evidence
[8]
On 3 March 2020, Immigration New Zealand requested that the appellant
provide further evidence, including a written chronology of his partnership with his
wife and further documentation demonstrating that they had lived together in a
genuine and stable partnership for each month that had passed since March 2018.
Immigration New Zealand also noted that, according to travel records for the couple,
they had spent the following periods of time living apart: 23 November 2018 to
13 December 2018, 1 April 2019 to 5 April 2019, 24 May 2019 to 18 June 2019, and
21 January 2020 to 27 February 2020. The appellant was asked to explain these
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periods of separation and to provide evidence of how he and his wife had maintained
contact while apart.
Further Partnership Evidence Produced
[9]
On 24 March 2020, the appellant’s then representative produced a written
chronology of the couple’s partnership. The couple confirmed that they met on a
dating website in late-2017. On 26 March 2018, the wife travelled to Australia to be
with the appellant. Because they were both Muslim and, as such, it was not
permissible for them to live together unmarried, they had a traditional Islamic
marriage (Nikah) on the date of the wife’s arrival in Australia. They commenced
living together in a partnership, in Australia, and in August 2018, they married in
accordance with Australian law. In August 2019, they moved to New Zealand.
[10]

The couple addressed their previous short periods of separation as follows:
(a)

The wife had visited her daughter and family in New Zealand between
23 November 2018 and 13 December 2018, and again between 1 April
2019 and 5 April 2019. The appellant did not accompany her because
he did not hold a visa to enter New Zealand.

(b)

Between 24 May 2019 and 18 June 2019, the appellant had visited his
family in Pakistan while his wife came to New Zealand to visit her
family. The appellant then joined his wife in New Zealand on 18 June
2019, having secured a temporary visa, and they both returned to
Australia on 20 June 2019.

(c)

Between 21 January 2020 and 27 February 2020, the appellant, who
was by now living in New Zealand, again visited Pakistan. His wife
had wanted to accompany him but decided to stay with her parents in
New Zealand because her father had been diagnosed with cancer.

[11] Further evidence was produced in support of the couple’s partnership,
including: an invoice to the couple from 2degrees (December 2019/January 2020);
a Telstra invoice to the couple (June 2019/July 2019); further joint bank statements;
and a letter from an individual noting that the couple had been boarding with him.
Partnership Interviews
[12] On 16 March 2020, shortly before the above evidence was produced,
Immigration New Zealand conducted separate interviews with the couple. It
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engaged in detailed questioning about their partnership. In the end, Immigration
New Zealand determined, as confirmed in its summary of the interviews, that the
couple had been “consistent in most of their answers”. However, it had a number
of concerns, which it determined needed to be put to the appellant in writing for
comment.
Immigration New Zealand Requests Further Evidence
[13] On 26 May 2020, Immigration New Zealand requested further evidence,
including documentation showing that the couple’s previous marriages had been
dissolved. It also reiterated that it needed documentation showing how the couple
had maintained contact for the periods that they had spent apart.
[14] In response, the following evidence was produced: divorce certificates
confirming the dissolution of the appellant’s and his wife’s previous marriages;
screenshots of mobile phone messages exchanged between the couple, including
while separated (as had been requested); and further photographs and supporting
letters, including from the couple’s parents.
Immigration New Zealand Raises Concerns
[15] On 23 June 2020, Immigration New Zealand wrote to the appellant, through
his then representative, and advised that it was concerned that he and his wife had
not been credible in certain statements that they had made. During the interviews,
the appellant had said that he came to New Zealand so that his wife could be closer
to her family, whereas his wife had said that they came here because the appellant
was unable to obtain another temporary visa so as to remain in Australia. Further,
his wife had said that, while she had Facebook, she did not really use it, other than
to access “Marketplace”. However, Immigration New Zealand had since discovered
that the wife posted regularly about her relationship with the appellant on Facebook.
[16] Immigration New Zealand said that it had other concerns, including that the
wife had previously stated, on her Facebook page, that the appellant had never
wanted to move to New Zealand and she had to “convince him”. Immigration
New Zealand was concerned that the appellant was seeking residence in
New Zealand so that he could eventually return to reside in Australia permanently.
[17] Immigration New Zealand also noted that the appellant had been married to
his first wife from May 2015 to June 2018 and, from what Immigration New Zealand
could tell, he had never declared this marriage to the Australian immigration
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authorities. Immigration New Zealand now had “reason to question the information”
provided by the appellant in support of his residence application.
[18] Finally, Immigration New Zealand advised that it was not satisfied that the
appellant’s partnership with his wife was genuine and stable, as required by the
instructions. Its concerns in this regard included:
(a)

The “pace in which the relationship developed”. After a short period
of online contact, the wife had travelled to Australia to meet the
appellant and, on the day that she arrived, they had an Islamic
wedding and commenced living together. Because the appellant’s
Australian temporary visa was about to expire at that time, and he had
no direct pathway to residence in Australia or New Zealand, the
concern was that he may have entered into the partnership with his
wife with “non-genuine intent”.

(b)

The “reputation and public aspects” of the relationship. The wife had
advised, during her interview, that she initially told only her young
daughter about her relationship with the appellant. Even when she left
for Australia to join the appellant, she had not told her parents
anything. Her first step in alerting the family was taken while in
Australia, when she called her sister and told her about the marriage.

(c)

Immigration New Zealand had received information from an
anonymous source which suggested that there was a concern held by
friends and family that the appellant may be using his marriage to his
wife as a way to gain residence. This concern had arisen from
consideration of certain information that the wife had posted on her
Facebook page.

(d)

There were concerns about how the appellant’s travel to Pakistan
affected his relationship with his wife. During the wife’s interview, she
had indicated that the appellant’s trips to Pakistan had been booked
“spontaneously” without consulting her. His last trip left her feeling
very angry because she was going through a difficult time, having
found out that her father had cancer and she was also embroiled in a
custody battle with her former husband (the father of her daughter).

(e)

Immigration New Zealand had received information which further
suggested that the couple’s partnership was not stable during the time
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of the appellant’s last trip to Pakistan. It then referred to Facebook
posts said to have been created by the wife, where she made
comments noting, for example, that she was angry that the appellant
had left her when she needed him and that she told him that, if he went
away again, she would look to divorce him.
[19] Immigration New Zealand invited the appellant to comment and provide
further evidence.
The Appellant’s Response
[20]

The appellant instructed a new representative, who provided submissions

dated 29 July 2020. With respect to the credibility concerns which had been raised
by Immigration New Zealand, the representative submitted that the reasons
provided by the couple as to why they had relocated to New Zealand did not have
“the effect of cancelling each other out”.

In terms of the extent of the wife’s

Facebook use, it was accepted that she “probably should have elaborated further”
about her use of Facebook during the interview with Immigration New Zealand. It
was added that content that appeared on her Facebook page often originated from
her Instagram account, which was linked to her Facebook account.

The

representative submitted that the fact that the wife had answered one question in a
“less than correct manner” should not be determinative of the appellant’s
application.
[21]

The representative challenged Immigration New Zealand’s suggestion that

the appellant was seeking New Zealand residence as a pathway to living
permanently in Australia.

He maintained that this presented as a “prejudicial

determination, based on assumption rather than facts”.
[22]

With respect to Immigration New Zealand’s concern that the appellant had

not declared to Australian immigration authorities that he had been married
previously to an Australian citizen, the representative submitted that this was
because the appellant had never applied for a partnership-based visa in Australia
and he and his first wife had separated shortly following their marriage.
[23]

The representative then turned to respond to the specific concerns

Immigration New Zealand had raised as to whether the couple was in fact in a
genuine and stable partnership and responded as follows:
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(a)

With respect to Immigration New Zealand’s concerns about the fast
pace at which the couple had progressed their relationship, the
representative submitted that the reason the couple married on the
day that they first physically met was because their shared Muslim
values prevented them from progressing their relationship in the way
that they wanted without doing so. It had to be remembered that,
before coming together in Australia, they had been having
long-distance contact. A letter (23 July 2020) from the Islamic centre
in Australia where the couple had their Nikah ceremony was produced,
and it was noted in this letter that, according to Islamic tradition, a man
and woman could not be in a relationship (akin to husband and wife)
until they went through an Islamic Nikah ceremony.

(b)

With respect to Immigration New Zealand’s concern that the wife had
initially told only her daughter about her relationship with the appellant,
the wife had explained that, while her family was wonderful, they were
protective, especially given that she had a previously failed marriage.
For that reason, she did not want to reveal her relationship to her wider
family and cause them any concern. However, their relationship was
now known and fully supported by her parents (and a letter confirming
this was produced from the wife’s parents).

(c)

With respect to Immigration New Zealand’s reference to the concern
expressed by an anonymous source that family and friends had
reason to be worried that the appellant was using his wife to gain
residence, the representative cautioned that it could be difficult to
determine the motives behind the making of an anonymous allegation.
Immigration New Zealand should weigh this allegation against all of
the evidence that existed in support of the couple’s partnership.

(d)

With respect to the concern raised about the appellant’s previous
travel to Pakistan and how this affected his wife, the representative
submitted that the wife suffered from anxiety. When the appellant went
away, this caused her to experience significant stress and insecurity.
She would then sometimes “overshare” her personal feelings on
social media.

[24] The representative produced evidence in support of his submissions,
including separate statements from the appellant and his wife, along with a joint
statement. In this evidence, the wife noted that she was sometimes active on
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Facebook and other times she was not. Instagram was her “happy place” because
it was “drama-free”. She had not wanted to enter into a discussion about her use of
Facebook during the interview with Immigration New Zealand because she and the
appellant were not connected on Facebook and she was worried about how that
would look. The fact was that the appellant used Facebook only for accessing a
particular site and he did not “use it to connect with people like normal”. He
frequently asked her to keep their personal lives private and had encouraged her to
close her Facebook accounts.
[25]

With respect to the Facebook posts that had been referred to by Immigration

New Zealand, made while the appellant was away on his most recent trip to
Pakistan, the wife noted that there was relevant context. She suffered from anxiety
and depression, which could become problematic when the appellant, a key
stabilising presence in her life, went away. During this particular trip, she had been
struggling because her father had recently been diagnosed with cancer.

The

appellant had in fact offered to stay in New Zealand, but she had insisted that he go
see his parents in circumstances where his father had his own health issues. While
he was away, she lost custody of her daughter. With these stressors, and in the
context of her emotional vulnerabilities, her mental health started to go “downhill”.
She became “extremely emotional and [was] not behaving in a way that was
normal”. It was at this point that she made some “overly dramatic and emotional
posts” and started to “overshare” things that should not have gone on social media.
[26]

In addition to the above evidence, the representative produced further family

photographs and a large number of letters of support, including from: the president
of a New Zealand-based Muslim organisation noting that the couple attended his
Mosque for prayers; family members, such as the wife’s older brother and the
appellant’s father; the wife’s work colleague, noting that the appellant always picked
the wife up from work; and friends and acquaintances, such as the owner of a
restaurant who noted that the couple were regular customers.
[27]

The Tribunal notes that, at the end of Immigration New Zealand’s second file

in respect of the appellant, there are copies of posts published online by the wife.
In one post, she sets out a range of personal problems, including Post-Traumatic
Stress Disorder, anxiety, panic attacks, depression, suicidal feelings, insomnia,
feelings of self-harm and social phobia. There are also posts about positive aspects
of the appellant and how he looked after her.
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Immigration New Zealand’s Decision
[28] On 10 September 2020, Immigration New Zealand declined the appellant’s
application. Immigration New Zealand indicated that, while many of its concerns
had been resolved by the submissions and evidence, it was not satisfied that the
appellant’s partnership with his wife was stable and it also held concerns that his
wife had not been credible in all the statements that she had made. Its reasoning
is set out in more detail in the assessment below.

STATUTORY GROUNDS
[29] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:
(4)

The grounds for an appeal under this section are that —
(a)

the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b)

the special circumstances of the appellant are such that
consideration of an exception to those residence instructions should
be recommended.

[30] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand’s Operational Manual
(see www.immigration.govt.nz).

THE APPELLANT’S CASE
[31] On 21 October 2020, the appellant lodged this appeal on the ground that the
decision of Immigration New Zealand was not correct in terms of the applicable
residence instructions.
[32] The representative produces submissions (21 October 2020) and provides
copies of documentation contained on Immigration New Zealand’s files.
[33] New evidence is also produced and includes letters from the appellant, his
wife, and his wife’s parents. The Tribunal has reached its outcome in this appeal
irrespective of this new evidence and has not determined its admissibility.
Immigration New Zealand will need to have regard to this evidence, as far as it is
material, in the new assessment directed below.
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ASSESSMENT
[34] The Tribunal has considered the submissions and documents provided on
appeal, and the paper-based files related to the appellant’s residence application
which have been provided by Immigration New Zealand. The Tribunal has also
considered printed copies of the electronic records held by Immigration
New Zealand in respect of the appellant and his wife, and has received an
audio-recording of the interviews conducted with the couple.
[35] An assessment as to whether the Immigration New Zealand decision to
decline the appellant’s application was correct in terms of the applicable residence
instructions is set out below.
Whether the Decision is Correct
[36] On 6 August 2019, the appellant made his application for residence under
the Family (Partnership) category and the relevant criteria are those in residence
instructions as at that time. Immigration New Zealand declined the application
because it was not satisfied that the appellant’s partnership with his wife was stable
and it also held concerns that his wife had not been credible in all the statements
that she had made. The relevant instructions in this case are set out below.
Family (Partnership) category instructions
[37] To be granted residence under the Family (Partnership) category, applicants
must provide sufficient evidence to satisfy Immigration New Zealand that they have
been living together for 12 months or more in a partnership that is genuine and
stable with a New Zealand citizen or resident (F2.5.a, effective 8 May 2017).
[38] Instruction F2.30 is a central provision in the partnership residence
instructions and was relied on by Immigration New Zealand in declining the
appellant’s application. It provides:
F2.30 Determining if the couple is living together in a partnership that is
genuine and stable
a.

When determining if the couple is living together in a partnership that is
genuine and stable the immigration officer will take into account those
factors set out at F2.20(b) and must consider, and be satisfied, there is
sufficient proof, (from documents, other corroborating evidence, or
interviews) of all four of the following elements:
i.

'Credibility': the principal applicant and the partner both separately
and together, must be credible in any statements made and
evidence presented by them.
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ii.

'Living together': the principal applicant and partner must be living
together unless there are genuine and compelling reasons for any
period(s) of separation (see F2.30.1).

iii.

'Genuine partnership': the principal applicant and partner must both
be found to be genuine as to their:

iv.

●

reasons for marrying, entering a civil union or entering into
a de facto relationship; and

●

intentions to maintain a long term partnership exclusive of
others.

'Stable partnership': the principal applicant and partner must
demonstrate that their partnership is likely to endure.

b.

A residence class visa must not be granted unless the immigration officer is
satisfied, having considered each of the four elements in (a) above (both
independently and together) that the couple is living together in a partnership
that is genuine and stable.
__________________________________________________________________
Note: The onus of satisfying an immigration officer that the partnership is genuine
and stable lies with the principal applicant and their partner (see F2.5(c)).
__________________________________________________________________
Effective 29/11/2010

[39] Immigration New Zealand’s final assessment summary made it clear that
many of the concerns it had raised in its letter of 23 June 2020 had been resolved
by the submissions and evidence provided in response. Further, it accepted that
the appellant and his wife were living together, and it did not dispute that the couple
was in a genuine partnership (which the Tribunal is satisfied is the case, having
regard to all of the evidence). However, Immigration New Zealand advised in its
letter of decline that it was not satisfied that the wife had been credible in all her
statements (F2.30.a.i) or that the couple’s partnership was stable (F2.30.a.iv). The
Tribunal turns now to detail and assess the correctness of each of these findings.
Credibility (F2.30.a.i)
[40] Immigration New Zealand’s first finding was that the appellant’s wife had not
made credible statements during her interview with Immigration New Zealand
(F2.30.a.i). More particularly, she had represented that she did not really use
Facebook other than to access “Marketplace”, but Immigration New Zealand later
discovered that she regularly posted on the platform. She had been told, during her
interview, that she did not have to answer any questions that made her
uncomfortable, but that the answers that she did provide had to be truthful. The
representative had also noted that the wife did “not have any incentive to hold her
true feelings in front of [Immigration New Zealand]”. However, following the
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interview, when Immigration New Zealand raised its concerns about how the wife
had described her Facebook usage, she had accepted, through the representative,
that she could have elaborated further about her use of Facebook and that she had
answered the question on this matter in a “less than correct manner”. The difficulty
was that she had not wanted to enter into a discussion of her use of Facebook for
reasons which included that she and the appellant were not “connected” on
Facebook and she was worried about how this would look.
[41] Immigration New Zealand also noted that the representative had submitted
that content often appeared on the wife’s Facebook because Facebook and
Instagram were linked, and so content placed on the latter appeared on the former.
However, the wife said in her joint statement with the appellant that Instagram was
a “happy place” and it was “drama-free”, and yet, Immigration New Zealand noted,
some of the posts on her Facebook page, regarding the appellant, could not be
described as “happy” or “drama-free”. The wife’s comments here undermined the
suggestion that content on her Facebook came from content first put on Instagram.
[42] In summary, it appears to the Tribunal that the central credibility concern that
Immigration New Zealand held related to the fact that the wife had represented that
she principally used Facebook to access the “Marketplace” site, when in fact, she
regularly posted on the platform on matters including the couple’s relationship.
[43] The Tribunal has listened to Immigration New Zealand’s interview of the wife
and can confirm, in the interests of clarity, that, when asked if she used social media,
the wife answered in the affirmative and listed platforms including Instagram and
Facebook. She said, regarding Facebook, that “I don’t really use it in the way… like
I use that for Marketplace”. The interview then moved on to other questions, one of
which led the wife to comment that her “whole Instagram is just about us.”
[44] The Tribunal acknowledges that F2.30 includes a requirement that the
principal applicant and their partner (both separately and together) must be credible
in statements and evidence provided by them (at F2.30.a.i). However, as previously
noted by the Tribunal (differently constituted), “some common sense must be
brought to bear on misrepresentations which are entirely irrelevant or which fail to
elicit any mala fides [bad faith] on the part of the applicant or partner”, and any valid
credibility concerns “need to be […] assessed in the context of all the information
known” about the applicant and his or her partner (see OX (Partnership) [2016]
NZIPT 203320 at [24] and [30]). In the appellant’s case, the wife did not make it
clear that she posted on Facebook, but then the question that she had been asked
was whether she used social media, and she answered honestly that she did, and
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listed the platforms that she used, which included Facebook. The fact that she had
a Facebook account was the material point because it provided Immigration
New Zealand with another avenue that it could pursue to further verify the couple’s
partnership, along with the other social media accounts that she had. The Tribunal
is concerned that Immigration New Zealand lost sight of what was material and
relevant, namely that the wife had a Facebook account, and that she had been
honest about this when asked. More importantly, it did not assess its concerns in
the context of all the information known about the couple when assessing credibility.
[45] The detailed evidence that the appellant’s wife provided to Immigration
New Zealand when asked about her partnership with the appellant presents as
credible to the Tribunal and, as Immigration New Zealand accepted, broadly
consistent with the appellant’s evidence. Having regard to the above and all of the
evidence that existed when the application was determined, the Tribunal does not
accept that Immigration New Zealand had a sufficient and reasonable basis for
holding that the appellant’s wife did not satisfy the credibility requirement contained
at F2.30.a.i of instructions.
The stability of the partnership (F2.30.a.iv)
[46] Immigration New Zealand’s second concern was as to the stability of the
couple’s partnership in circumstances where the appellant had not explained why
he travelled to Pakistan without consulting or including his wife. His trips had
created tension within the partnership (as evidenced by the wife’s Facebook posts).
It did not appear that he had considered changing the way he planned his trips and
the concern was that he would continue to travel to Pakistan as he had done in the
past, which would cause ongoing issues between the couple and stability issues
within the partnership.
[47] The Tribunal finds that Immigration New Zealand’s assessment of the stability
of the couple’s partnership was not conducted in a fair, balanced and proper way,
as required by A1.5 of the fairness instructions (effective 29 November 2010). The
Tribunal has four specific concerns about the assessment, to which it now turns.
[48] First, the Tribunal finds that the evidence from the appellant’s wife made it
clear that she found it difficult being apart from the appellant when he made his trips
to Pakistan, due to her serious emotional and psychological difficulties and
dependence on him and the routine of their day-to-day lives together. She provided
consistent and credible evidence that she especially struggled during the appellant’s
last declared trip to Pakistan, from 21 January 2020 to 27 February 2020. Further
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impacting on her fragile emotional state at that time was the fact that her father had
been diagnosed with cancer and, while the appellant was away, she lost custody of
her daughter. She said that her mental health went “downhill” and it was in this
context, the Tribunal accepts, that she made a series of posts on social media
lashing out at the appellant for reasons including the fact that he was not with her
when she really needed his support. Relevantly, in the Tribunal’s view, despite this
particularly challenging and testing time in the couple’s partnership, with high
stressors being present which could have been the catalyst for the relationship
coming to an end, the couple’s partnership endured. Immigration New Zealand did
not have regard to how the couple’s partnership had weathered these challenges
and tensions, which was one way to help assess its likelihood to endure.
[49] Second, while Immigration New Zealand represented that the appellant had
booked his trips without consulting or including his wife, it did not weigh the wife’s
evidence indicating that they had discussed undertaking his 2020 trip to Pakistan
together, but one reason that she decided to stay in New Zealand was because of
her father’s cancer diagnosis. She also said that he had offered to pull out of the
trip in these circumstances, but that she had encouraged him to proceed with the
trip so that he could see his father, who was also unwell. Clearly, therefore, he did
not undertake this trip without having any regard to his wife’s wishes and interests.
[50] Third, during their separate interviews with Immigration New Zealand, the
appellant and his wife both said that, for the appellant’s next trip to Pakistan, the
plan was for the wife to join him. This evidence, which was consistent as between
the couple, undermined the suggestion that the appellant looked set to undertake
further travel to Pakistan without consulting his wife.
[51] Finally, Immigration New Zealand did not demonstrate that it had weighed its
stability concern against all of the other evidence that had been produced in support
of the stability of the couple’s partnership, which included evidence as to the length
of time that they had lived together, statements from the couple, and the letters of
support that they had produced.
[52] For the above reasons, taken together, the Tribunal is not satisfied that
Immigration New Zealand conducted a fair, balanced and proper assessment of the
stability of the couple’s partnership.
Conclusion as to the correctness of the decision to decline
[53]

For the reasons set out above, the Tribunal finds that Immigration
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New Zealand’s assessment of the stability of the couple’s partnership, and the
credibility of the wife’s statements, was flawed and that this prejudicially affected the
outcome of the appellant’s application. For that reason, the Tribunal finds that
Immigration New Zealand’s decision to decline the application was not correct.

DETERMINATION
[54] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers the decision to refuse the visa was made on the
basis of an incorrect assessment in terms of the applicable residence instructions.
However, the Tribunal is not satisfied the appellant would, but for that incorrect
assessment, have been entitled in terms of those instructions to the immediate grant
of a visa.
[55] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant’s application is referred back to the chief executive of the Ministry of
Business, Innovation and Employment for a correct assessment by Immigration
New Zealand in terms of the applicable residence instructions, in accordance with
the directions set out below.
Directions
[56] It should be noted that, while these directions must be followed by
Immigration New Zealand, they are not intended to be exhaustive and there may be
other aspects of the application which require further investigation, remain to be
completed, or require updating.
1.

The application is to be reassessed by an Immigration New Zealand
officer not previously associated with the application in accordance with
the instructions in existence at the date the residence application was
made. No further lodgement fee is payable.

2.

Immigration New Zealand is to accord as much priority as it can to the
new assessment of this application, having regard to the difficulties that
the appellant’s wife has with anxiety, which will only be added to by the
appellant’s uncertain immigration status.

3.

Immigration New Zealand is to invite the appellant to produce updated
evidence confirming that he and his wife remain in a genuine
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partnership. He may also wish to produce updated evidence explaining
his recent departure from New Zealand and in support of the stability of
the partnership. Immigration New Zealand shall provide him with
relevant instructions, including F2.20.15 (effective 7 May 2018) and
F2.30.
4.

Unless there is new evidence suggesting to the contrary, Immigration
New Zealand is to proceed on the basis that the appellant and his wife
are in a genuine partnership (F2.30.a.iii). It must conduct a new
assessment of the stability of the couple’s partnership, having regard to
the concerns and findings noted above at [46]–[52] and all evidence
before it (including any new evidence and submissions provided by the
appellant/his representative and the letters and submissions provided
to the Tribunal on appeal, to the extent that they contain relevant
information). Immigration New Zealand is to treat the credibility concern
that existed as regards the wife (summarised at [40]– [42]) as having
been finally determined as per [45] above. It may need to further assess
matters under F2.30.a.ii given the appellant’s recent departure.

5.

The application is to be assessed against the remaining relevant
instructions.

6.

Potentially prejudicial matters must be put to the appellant for comment.

[57] The appellant is to understand that the success of this appeal does not
guarantee that his application will be successful, only that it will be subject to
reassessment by Immigration New Zealand.
[58]

The appeal is successful in the above terms.

Order as to Depersonalised Research Copy
[59] Pursuant to clause 19 of Schedule 2 of the Immigration Act 2009, the Tribunal
orders that, until further order, the research copy of this decision is to be
depersonalised by removal of the appellant’s name and any particulars likely to lead
to the identification of the appellant or his wife.
Certified to be the Research Copy
released for publication.
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