IMMIGRATION AND PROTECTION TRIBUNAL
NEW ZEALAND

[2021] NZIPT 205950

RŌPŪ TAKE MANENE, TAKE WHAKAMARU
AOTEAROA
Appellant:

JC (Partnership)

Before:

S Pearson (Member)

Representative for the Appellant:

D Fisher

Date of Decision:
4 May 2021
___________________________________________________________________
RESIDENCE DECISION
___________________________________________________________________
[1]
The appellant is a 30-year-old citizen of India whose application for
residence under the Family (Partnership) category was declined by Immigration
New Zealand.

THE ISSUE
[2]
Immigration New Zealand declined the appellant’s residence application
because it determined that the appellant was not of good character and did not
grant him a character waiver. The principal issues for the Tribunal are whether
Immigration New Zealand’s assessment and consideration of a character waiver
was correct, and, if so, whether the appellant has special circumstances arising
from the interests of his New Zealand-citizen wife, and the best interests of their
New Zealand-citizen child, such that warrant consideration by the Minister of
Immigration of an exception to the residence instructions.
[3]
For the reasons set out below, the Tribunal finds that the Immigration
New Zealand decision was correct, and the appellant has special circumstances.
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BACKGROUND
[4]
While living in India, the appellant developed a relationship with a young
woman (AA), also an Indian citizen, whom he had met in 2007 when both were
studying. Their relationship was kept secret because AA believed her family
would object to the fact that he was Hindu, whereas she was a Sikh. The pair
made plans to study in New Zealand and both successfully applied for student
visas.
[5]
The appellant and AA arrived in New Zealand during 2012. They lived
together with AA’s brother and other flatmates and completed their courses of
study.
[6]
Both the appellant and AA obtained employment in New Zealand through
their post-study work visas. The appellant was a secondary applicant in AA’s
application under the Skilled Migrant category for residence lodged in
August 2014, but that was declined in late 2015. AA was a secondary applicant in
the appellant’s Skilled Migrant application lodged in March 2016 and declined in
July 2016. Both applications failed to establish skilled employment. Immigration
New Zealand found the couple was in a de facto relationship.
[7]
In October 2016, the appellant was granted an Essential Skills work visa
which was valid for three years. He declared he was in a de facto relationship with
AA.
[8]
In April 2017, the appellant supported AA’s work visa application (as the
partner of a worker). However, when Immigration New Zealand conducted a site
visit in September 2017, it was not satisfied that the couple was living together,
although the couple stated that their parents were now happy about their
relationship and they planned to marry in India in both a Hindu and a Sikh
ceremony. Immigration New Zealand raised concerns as to the genuineness and
stability of AA’s relationship with the appellant and was not satisfied with her
responses. For this reason, AA’s visa application was declined on 31 October
2017.
Application for Residence under Family (Partnership) Category
[9]
On 6 May 2019, the appellant made an application for residence under the
Family (Partnership) category based on his partnership with a New Zealand
citizen, BB, a 20-year-old woman whom he had met at his place of employment.
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[10] In his application for residence, the appellant and BB stated they had met in
September 2015 when they were both working for a large retailer. In August 2016,
they began dating, and in early 2017, made their relationship public. The couple
decided to have a baby together and BB became pregnant in November 2017.
They commenced living together in February 2018. Their child was born in July of
that year.
[11] The couple produced evidence of their partnership, including: a joint
tenancy agreement (13 February 2018); documents showing joint bank accounts;
invoices; letters in support of the relationship from friends and family; and
photographs of the couple together with their daughter, friends and family.
Interview with Immigration New Zealand’s First Assessment
[12] The couple were interviewed on 5 November 2019. (The Tribunal notes
that there is a detailed summary of the interview on the Immigration New Zealand
file provided on appeal.) BB stated that they had begun dating in August 2016 and
had entered into an exclusive relationship “from the get go”. The appellant
confirmed that they had visited BB’s family in May 2017 and that they were in an
exclusive relationship.
[13] The appellant stated that at the time he met BB he was living at an address
with flatmates he had known from India and AA, the sister of one of them, who
also lived at the address. The appellant explained that, in September 2016, when
he had applied for his Essential Skills work visa, he had declared himself as being
in a de facto relationship with AA. That had broken down some time in 2017, but
he was unsure when. When it was pointed out to the appellant that, in his current
application for residence he had announced the relationship with BB to her family
in March 2017, but he had supported AA for a work visa in April 2017, he declined
to comment.
[14] The appellant was then asked why, when Immigration New Zealand
conducted a site visit in September 2017 at the home he claimed to have shared
with AA, he reiterated that he was in a relationship with her and they were sharing
the upstairs bedroom. He was asked to comment on why he was now claiming
that he was dating BB at that time, they had travelled to meet her family, and were
“trying for a baby”. The appellant declined to comment.
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[15] The appellant was also invited to comment on his statement that he had
planned BB’s 21st birthday party in early November 2017, when this was only
five days after AA’s work visa had been declined (late October 2017). It therefore
appeared that there was quite a bit of overlap in his two relationships. The
appellant declined to comment.
[16] When the appellant was asked if BB knew about his relationship with AA,
he confirmed that she did.
When BB was asked about the appellant’s
accommodation at that time, she replied that she did not know the address, but
understood that he lived with two men from India and that there were cousins from
India who would come and go. She had been told that the appellant had been in a
“very serious relationship” immediately prior to their relationship but had been very
hurt when that woman had “cheated on him”. BB understood that the appellant
and his first partner had broken up “well and truly” before she began dating him.
She did not believe he had ever lived with AA.
False and Misleading Information
[17] On 7 November 2019, Immigration New Zealand summarised its concerns
about what appeared to be false and misleading information provided by the
appellant during the interview. He said he had never shared a bedroom with AA
yet, during the site visit for her work visa application, both he and AA had claimed
to have shared the upstairs bedroom. Immigration New Zealand recorded its
concerns that BB believed their relationship had been exclusive from the outset in
August 2016, whereas the appellant supported AA’s application for a work visa in
April 2017. It had become apparent that BB was unaware that the appellant had
supported AA for a work visa application between April 2017 and October 2017 at
a time when BB believed she had been in an exclusive relationship with him, and
was not aware that the appellant’s relationship with AA had overlapped with her
relationship with him.
Appellant’s Response
[18] The appellant responded through his representative on 17 December 2019,
alleging that he had acted under duress because AA had threatened suicide or to
discredit him with a false accusation of domestic violence. In his statement, the
appellant explained that he had been intimidated by AA’s reaction to his attempts
to end the relationship. He understood that his actions were completely wrong
and that he had deceived both women. He had confessed the situation to BB in
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January 2017, explaining to her that he had felt pressured into sponsoring AA’s
partnership work visa application in April 2017. He denied that he had entered the
relationship with BB for immigration purposes.
[19] It was submitted that the appellant and BB were financially interdependent,
had a child together, and had shared plans for the future.
[20] BB provided a written statement (10 December 2019) providing details of
her medical history, her forthcoming wedding and her understanding of the
appellant’s relationship with AA. BB explained that, once they had become
serious about their relationship, she explained that she may have fertility issues
arising from treatment for cancer when she was a child. The couple took specialist
advice and were advised that her chances of naturally conceiving a baby were
limited. They were very thrilled to find she was pregnant in late 2017 and the child
was born in July 2018.
First Immigration New Zealand Decision
[21] Immigration New Zealand declined the appellant’s application on
20 January 2020 because it was not satisfied that he and his partner were credible
in their statements or that their relationship was genuine and stable and likely to
endure. In its letter of decline, Immigration New Zealand stated that the appellant
had not satisfactorily mitigated Immigration New Zealand’s concerns regarding
BB’s lack of awareness of his ongoing relationship with AA at the start of their
relationship, and therefore it did not regard their relationship as genuine and
stable.
First Appeal to Tribunal – FA (Partnership) [2020] NZIPT 205716
[22] The appellant appealed that decision and the Tribunal (differently
constituted) found, on 4 June 2020, that Immigration New Zealand had erred when
it did not adequately consider the evidence of the couple’s commitment to a
shared life. The Tribunal found that Immigration New Zealand had focussed
largely on the evidence of the early part of the relationship and, while the
appellant’s conduct in supporting his former partner’s work visa application
potentially raised character concerns, it had failed to adequately consider the
surrounding circumstances. The Tribunal found the decision to decline the
application was not correct and it was referred back to Immigration New Zealand
for a correct assessment.
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Immigration New Zealand’s Reassessment
[23] Immigration New Zealand commenced reassessment of the appellant’s
application in mid-June 2020. After email correspondence with the representative,
further information was produced in support of the appellant’s partnership. This
included evidence that the couple married in New Zealand on 22 February 2020.
Interview with Immigration New Zealand
[24] The appellant was advised that Immigration New Zealand wished to
conduct a telephone interview with him and BB on 28 August 2020. When he was
interviewed, he repeated his claim that his relationship with AA was “well and truly
over” when he had sponsored her work visa application in April 2017, but he had
done so under duress because she had threatened to commit suicide or ruin his
future because she had “wasted nine years of her life with him”.
Immigration New Zealand Put Character Concerns
[25] Immigration New Zealand wrote to the appellant on 1 September 2020
informing him that an assessment had been completed. It was noted that he had
acknowledged that he had falsely supported his previous partner’s application.
Therefore, he did not meet the good character requirements for a residence class
application. The relevant instruction A5.25 was attached to the letter and the
appellant was informed that a person who has made any statement or provided
any information, evidence or submission that was false, misleading or forged in
support of any application was normally ineligible for a residence class visa unless
granted a character waiver.
[26] Immigration New Zealand summarised the concerns relating to the
appellant’s support of his previous partner, AA, in her application for a work visa
as the partner of a worker. It was noted that, as part of the processing of that visa
application, a site visit had been conducted on 27 September 2017 to the home he
had declared he shared with AA. Both the appellant and AA had been present at
the time and had stated that they had met in India in 2007 and began dating, and
after they had moved to New Zealand in 2012 they began living together. It was
noted that when he and BB were interviewed by Immigration New Zealand on
5 November 2019, the appellant had explained that he had broken up with AA in
2017 but could not remember the month, and when he was asked if he had ever
shared a bedroom with AA during their relationship, he had denied this.
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Response from Appellant
[27] The appellant’s representative replied to Immigration New Zealand on
22 September 2020 submitting there were compelling reasons to justify a
character waiver. It was submitted that the appellant sponsored AA’s application
for a work visa because he was under duress and his offence did not reach “the
high threshold of culpability that would render him not worthy of the grant of a
character waiver”. He was in a genuine relationship with BB, a New Zealand
citizen, and the father of a New Zealand child. To remove him from the country
would create undue hardship of an emotional, physical and financial nature,
depriving his partner and child of a supportive husband and father. They could not
be expected to live in India as this would jeopardise their personal safety, physical
and mental health.
[28] In the submissions to support a character waiver, the surrounding
circumstances of the provision of false information were set out in detail. It was
explained that, in 2017, AA’s employer had informed her that she would be made
redundant. As that would revoke her work visa, she had contacted the appellant in
April 2017 and requested that he support her new work visa application. When he
refused, she became aggressive and said words to the effect that “he had ruined
her life and this was the least he could do for her”.
[29] The appellant had still been in a relationship with AA on 6 September 2016.
When he applied for an Essential Skills work visa, he was in a de facto relationship
with AA. However, when he supported her application for a work visa in
April 2017, they barely spoke to each other. When the site visit was conducted on
27 September 2017, the couple had officially broken up and that was consistent
with Immigration New Zealand’s findings that there was limited evidence of a
relationship. The appellant had “nothing to gain” from supporting her and had
acted purely out of fear of her threats between April 2017 and October 2017. It
was submitted that, while prima facie caught by the instruction, the appellant’s
provision of false information was at the bottom of the scale, and was “an isolated
incident”. He had acted to help “a friend” who threatened to commit suicide at
one point, and to discredit him and ruin his chances of remaining in this country.
[30] The representative addressed the other factors to be considered for a
character waiver and pointed to the appellant’s strong emotional and physical ties
to New Zealand through his partner, BB, and the couple’s child. Letters of support
from family members and acquaintances were produced.
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[31] The representative also made submissions relating to what he called the
appellant’s “special circumstances”, pointing to the difficulties the couple would
experience if the wife and child accompanied the appellant to India. The wife had
been diagnosed with a stage 4 cancer when she was a year old and, after
treatment, had been left with a weakened immune system, weaker bones, joints
and teeth, hearing loss and possible issues with fertility. She also had an anxiety
disorder. Her mental and physical wellbeing would deteriorate if the appellant was
removed from New Zealand.
The representative reminded Immigration
New Zealand of the 1989 Convention on the Rights of the Child and Article 23 of
the 1966 International Covenant on Civil and Political Rights. As well, the
representative cited two previous partnership cases determined by the Tribunal
where a finding of special circumstances had been made under the Family
(Partnership) category: VS (Partnership) [2018] NZIPT 204708, and
CQ (Partnership) [2019] NZIPT 205536.
[32] The further letters of support, copies of medical reports concerning BB’s
history of cancer treatment as a child and possible impact on her fertility, and
updated personal statements of the appellant (17 September 2020) and BB
(11 September 2020) were attached, along with photographs of the couple
together with BB’s family in New Zealand.
Character Waiver Assessment
[33] Immigration New Zealand conducted a character waiver assessment on
27 October 2020. It determined that a waiver would not be granted.
Immigration New Zealand Decision
[34] On 27 October 2020, Immigration New Zealand declined the appellant’s
application on the basis that he did not meet the character requirements of the
instructions. A copy of the character waiver assessment was attached to the letter
of decline.

STATUTORY GROUNDS
[35] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:
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The grounds for an appeal under this section are that—
(a)

the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b)

the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.

[36] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand’s Operational
Manual (see www.immigration.govt.nz).

THE APPELLANT’S CASE
[37] On 7 December 2020, the appellant’s representative lodged this appeal on
the ground that the decision of Immigration New Zealand was not correct in terms
of the applicable residence instructions.
[38] In support of the appeal, the representative provided the following
documents:
(a)

submissions (9 December 2020);

(b)

copies of documents already provided to Immigration New Zealand;
and

(c)

updated letters from the appellant and BB (12 November 2020),
statements from a family doctor, letters of support and photographs
from family members and acquaintances of the couple, and
extensive country information about India.

[39] When considering an appeal, the Tribunal may not consider any evidence
adduced by the appellant that was not provided to Immigration New Zealand
before it determined the application (section 189(1) of the Act) unless it falls into
one of the exceptions at sections 189(3) or 189(6) of the Act. Letters that reiterate
what has been said previously are not new evidence. However, any new evidence
may be taken into account by the Tribunal, as appropriate, in its assessment of
whether the appellant has special circumstances (section 189(3)(b) of the Act).
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ASSESSMENT
[40] The Tribunal has considered the submissions and documents provided on
appeal and the files in relation to the appellant’s residence application,
applications lodged by both the appellant and his former partner, and the previous
appeal to the Tribunal, which have been provided by Immigration New Zealand.
[41] An assessment as to whether the Immigration New Zealand decision to
decline the appellant’s application was correct in terms of the applicable residence
instructions is set out below. Although not relied on as a ground of appeal, this is
followed by an assessment of whether the appellant has special circumstances
which warrant consideration of an exception by the Minister of Immigration.
Whether the Decision is Correct
[42] The application was made on 6 May 2019 and the relevant criteria are
those in residence instructions as at that time. Immigration New Zealand declined
the application for the second time because it was not satisfied that he met the
good character requirements under immigration instruction A5.25, and a character
waiver had been considered but declined.
[43] When the appellant’s application for residence under the Family
(Partnership) category was first considered by Immigration New Zealand, it was
declined because the appellant had failed to demonstrate that he and his partner
were credible in their statements or that their relationship was genuine and stable
and likely to endure. The appellant had conceded, during the first assessment by
Immigration New Zealand, that he had provided false and misleading information
when he supported AA’s application for a work visa.
[44] The Tribunal in the first appeal considered Immigration New Zealand’s
decline application on the issue of the genuineness and stability of the partnership,
not whether the appellant met the character requirements of the instructions, as
that had not been finalised.
[45] When Immigration New Zealand reassessed the appellant’s application, it
was satisfied that the evidence before it showed a partnership that had grown, not
least because of the birth of the couple’s child in July 2018. However, when it
turned its mind to the issue of his character, it was not satisfied that the appellant
met the requirements in this regard.
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[46] The Tribunal in the present appeal considers that character issues
inevitably arose as a result of the appellant conceding that he had produced false
and misleading information to Immigration New Zealand when he supported his
former partner (AA) for her application for a partnership work visa. During the
period from April to October 2017, he claimed he was in a genuine and stable
partnership with AA when in fact he had already commenced his relationship with
BB, a New Zealand citizen who supports his application for residence.
Character requirements of instructions
[47] Instructions A5.25 and A5.25.1 set out the character requirements and
character waiver process:
A5.25 Applicants normally ineligible for a residence class visa unless
granted a character waiver
…
l.

in support of any application by another person for a New Zealand visa (or
a permit under the Immigration Act 1987), has made any statement or
provided any information, evidence or submission that was false,
misleading or forged.

…
Note:
- When considering whether or not an applicant has committed an act that comes
under A5.25 (i), (j) or (k) or (l) above, an immigration officer should establish
whether, on the balance of probabilities, it is more likely than not that the applicant
committed such an act.
- For the avoidance of doubt, any offence that has the potential to result in a term
of imprisonment of three months falls within the scope of A5.25(f). This includes,
but is not limited to, potential sentences "not exceeding three months" or "up to and
including three months".
A5.25.1 Action
a.

An immigration officer must not automatically decline residence class visa
applications on character grounds.

b.

An immigration officer must consider the surrounding circumstances of the
application to decide whether or not they are compelling enough to justify
waiving the good character requirement. The circumstances include but
are not limited to the following factors as appropriate:
i.

if applicable, the seriousness of the offence (generally indicated by
the term of imprisonment or size of the fine);

ii.

whether there is more than one offence;

iii.

if applicable, the significance of the false, misleading or forged
information provided, or information withheld, and whether the
applicant is able to supply a reasonable and credible explanation
or other evidence indicating that in supplying or withholding such
information they did not intend to deceive INZ;
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how long ago the relevant event occurred;

v.

whether the applicant has any immediate family lawfully and
permanently in New Zealand;

vi.

whether the applicant has some strong emotional or physical tie to
New Zealand;

vii.

whether the applicant's potential contribution to New Zealand will
be significant.

…
d.

Officers must make a decision only after they have considered all relevant
factors, including (if applicable):
…
ii.

e.

compliance with fairness and natural justice requirements (see A1).

Officers must record:
i.

their consideration of the surrounding circumstances, (see
paragraph (b) above), noting all factors taken into account;, and

ii.

the reasons for their decision to waive or decline to waive the good
character requirements.

…
Effective 30/03/2015

[48] As part of its reassessment, Immigration New Zealand examined the
circumstances surrounding the appellant’s support for AA’s application for a work
visa. The appellant and his current partner, BB, were also interviewed. The
evidence before Immigration New Zealand was that the appellant’s de facto
relationship with AA had broken down at the time he supported her for a
partnership work visa. As a result, Immigration New Zealand focussed its
assessment of the appellant’s application for a second time on the basis that he
needed to satisfy the character requirements.
[49] The Tribunal finds Immigration New Zealand correctly determined that the
appellant was not of good character because he was caught by instruction A5.25.l.
It was not in dispute that he supported an application for a partnership work visa
for his former partner, AA, when he was in fact in a relationship with his
New Zealand partner, BB. When invited to comment on this issue, no information
or evidence was produced by the appellant that materially altered his admission
that he had produced false and misleading information to Immigration
New Zealand.

13

Character waiver
[50] In determining whether to grant a character waiver, Immigration
New Zealand must comply with the requirements of fairness and natural justice, as
set out in Chapter A1 of its Operational Manual. Instruction A1.1.b (effective
29 August 2012) states that making a decision in the proper manner involves
acting on the principles of fairness and natural justice, which means giving the
applicant a fair hearing and avoiding bias.
[51] Instruction A1.5 provides factors to consider when assessing whether a
decision is fair:
A1.5 Fairness
a.

b.

Whether a decision is fair or not depends on such factors as:
●

whether an application is given proper consideration;

●

whether the applicant is informed of information that might harm
their case (often referred to as potentially prejudicial information);

●

whether the applicant is given a reasonable opportunity to respond
to harmful information;

●

whether the application is decided in a way that is consistent with
other decisions;

●

whether appropriate reasons are given for declining an application;

●

whether only relevant information is considered;

●

whether all known relevant information is considered.

How much fairness an immigration officer must bring to bear in deciding an
application may depend on the consequences of the decision for the
applicant.

…
Effective 29/11/2010

[52] The representative’s submissions (22 September 2020) addressed each of
the factors to be considered in a waiver assessment. On appeal, it is argued that
Immigration New Zealand’s decision not to grant the appellant a character waiver
was flawed because it unfairly weighed the gravity of the immigration offence,
notwithstanding its own findings that there were many positive factors in favour of
granting a character waiver. It is contended that the appellant’s explanation, his
genuine relationship with his New Zealand-citizen partner and the best interests of
his toddler daughter, were not given due weight and proper consideration.
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[53] In its assessment, the positive factors that were acknowledged by
Immigration New Zealand included the fact that the relationship between the
appellant and BB had been assessed as genuine and stable. The chronology of
the appellant’s relationship history noted that the appellant and AA lived together
after they arrived in New Zealand in 2012. His relationship with BB began around
August 2016.
They started living together in February 2018, married in
February 2020, and their child was born in July 2018. Letters of support from BB’s
family, describing him as a great father and dependable husband who provided for
his family, were noted and Immigration New Zealand acknowledged that the
appellant has strong physical and emotional ties here. While his contribution
through his employment was not significant, he had been described by his former
employer as a valuable staff member.
[54] Immigration New Zealand considered the specialist medical reports related
to BB’s medical history. These recorded that when BB was 13 months old, she
was diagnosed with a stage 4 neuroblastoma of the adrenal gland. It was noted
that the cancer treatment had an adverse impact on her health, leaving her with a
lifelong vulnerability to illness caused by a weakened immune system and may
have contributed to her current anxiety disorder. A statement from BB’s general
practitioner stated that, if she was to live in India, her health would be jeopardised
given her comorbidities. Immigration New Zealand noted that it was not practical
for the family to relocate to India and it was not in the best interests of the couple’s
daughter to do so.
[55] The waiver assessment summarised the couple’s relationship, which began
in August 2016. BB understood that the appellant’s relationship with his
ex-partner had ceased in mid-2016 and therefore believed that she had entered
into an exclusive relationship with him. It became apparent that the appellant was
deceiving BB at the time he supported AA’s application for a work visa in
April 2017. His remorse was noted, as were his reasons that he continued to
support AA between April 2017 and October 2017, namely, because she had
threatened to commit suicide and to discredit him through a false allegation of
domestic violence.
Immigration New Zealand noted the appellant had no
convictions or pattern of offending, and this was his only immigration offence.
[56] The representative on appeal argues that Immigration New Zealand did not
conduct its character waiver assessment with an open mind and failed to exercise
its discretion properly when it considered the benefit to be gained by the appellant
when he produced the false and misleading information to Immigration
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New Zealand. The Tribunal disagrees and finds no indication of a closed mind.
Immigration New Zealand properly considered the surrounding circumstances of
the appellant’s provision of false evidence. It acknowledged his explanation that
his actions in supporting his ex-partner’s visa application were motivated by fear
that his future immigration status might be impacted by her threats.
[57] The Tribunal is satisfied that Immigration New Zealand conducted a
detailed character waiver assessment in which it considered the appellant’s
surrounding circumstances and weighed both the positive and negative factors.
Immigration New Zealand was entitled to determine that the level of the false and
misleading information was significant, occurred relatively recently, and
outweighed the positive factors associated with the appellant’s strong physical and
emotional ties to New Zealand.
[58] The appellant expressed his remorse regarding his past “mistake” when he
misled Immigration New Zealand. His relationship with a New Zealand citizen and
the fact that they have had a child together underpinned his argument that he
should be given a character waiver. The test relevant to the character waiver
assessment is whether or not an applicant’s circumstances are compelling enough
to justify waiving the character requirement. The Tribunal is satisfied that
Immigration New Zealand properly weighed and balanced all relevant factors, and
its decision to decline the waiver cannot be attacked on the grounds of unfairness.
Conclusion as to correctness
[59] The Tribunal finds that Immigration New Zealand’s decision to decline the
appellant’s application was correct. The Tribunal is satisfied that Immigration
New Zealand conducted a fair and comprehensive assessment of the appellant’s
circumstances in its character waiver assessment and was entitled to reach a
finding that the granting of a character waiver was not justified.
Whether there are Special Circumstances
[60] The Tribunal has power pursuant to section 188(1)(f) of the Act to find,
where it agrees with the decision of Immigration New Zealand, that there are
special circumstances of an appellant that warrant consideration by the Minister of
Immigration of an exception to the residence instructions.
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[61] Whether an appellant has special circumstances will depend on the
particular facts of each case. The Tribunal balances all relevant factors in each
case to determine whether the appellant's circumstances, when considered
cumulatively, are special.
[62] Special circumstances are “circumstances that are uncommon, not
commonplace, out of the ordinary, abnormal”: Rajan v Minister of Immigration
[2004] NZAR 615 (CA) at [24] per Glazebrook J.
Personal and family circumstances
[63] The appellant is a 30-year-old citizen of India who arrived in New Zealand in
2012 as the holder of a student visa. He retains a nexus to India through his
parents and two siblings.
[64] As has been described above, the appellant met his New Zealand-citizen
partner, 10 years his junior, through their employment in September 2015. They
were initially just friends but began dating in August 2016. The couple
commenced living together in February 2018. They made their relationship public
and the appellant met his partner’s family sometime in 2017. The couple decided
to have a child together and their daughter was born in July 2018, some
six months after they commenced living together.
Best interests of the child
[65] The appellant and his partner have a daughter who is now a toddler. The
child is a New Zealand citizen and the appellant is currently her primary caregiver
while his partner (BB) works. The best interests of the appellant’s child are a
primary consideration for the Tribunal in its assessment of special circumstances.
The 1989 United Nations Convention on the Rights of the Child provides at
Article 3(1) that, in all actions concerning children, the best interests of the child
shall be a primary consideration. The High Court has stated that the best interests
of the child are neither the paramount nor the primary consideration, but they are
to be given important and genuine assessment: see O’Brien v Immigration and
Protection Tribunal [2012] NZHC 2599 at [32]. Glazebrook J in Helu v Immigration
and Protection Tribunal [2015] NZSC 28, [2016] 1 NZLR 298 at [210] has stated
“the societal interest in protecting family unity will be greater where there are
young children”.
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[66] Letters of support from the partner’s family and friends attest to the
appellant’s role as father, describing a genuine and stable partnership and the
appellant’s role in the life of his child. Evidence is produced from members of the
community that the appellant is an active, hands-on father. If he left New Zealand,
the child would be deprived of contact with her father. The Tribunal is satisfied
that the best interests of the child are to remain in New Zealand, as part of an
intact family unit and within a supportive extended family structure.
The appellant’s health
[67] Immigration New Zealand was satisfied that the appellant met the health
requirements of instructions. He has no criminal convictions in New Zealand and
his police certificate (22 April 2021) is clear.
Potential contribution
[68] The appellant has completed a Bachelor of Business Administration from a
university in India and a Diploma in Business (Level 7) in New Zealand and held
post-study visas to May 2016. The appellant held Essential Skills work visas
between October 2015 and October 2019. His application for a partnership work
visa was declined on 30 November 2020.
His visitor visa, granted in
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[71] The issue of false and misleading information was considered in the High
Court in Pal v Minister of Immigration [2013] NZHC 2070 when Asher J noted,
at [62]:
The integrity of the application process turns on the scrupulously honest and
careful completion of forms. Applicants must realise that the consequence of
failing to be honest and open in the application process is severe. Only then will
the immigration system continue to work. If sympathy for the individual became
the dominating concern it can be foreseen that the present application system
would break down entirely.

[72] As the High Court has said on a number of occasions, that integrity
depends very much on a system of voluntary compliance with the obligation to be
completely truthful: see Prasad v Deportation Review Tribunal (HC Auckland,
CIV-2007-404-8059, 19 February 2008) at [56].
[73] He supported his former de facto partner for an application for a work visa
under the Partnership category when he was developing a relationship with a
New Zealand citizen who believed she was in an exclusive relationship.
[74] The appellant has been in New Zealand for eight years. He demonstrated a
disregard for immigration instructions when he unwisely agreed to support his
former partner’s work visa application. The explanation offered was that AA’s
threat of suicide and/or blackmail to discredit him would end his hopes of
residence here.
[75] The Tribunal understands the dismay and indignation of BB’s family
members and their criticism of the findings of the character waiver. The family
characterise the appellant’s actions in supporting his former partner after that
relationship had finished as a minor “misstep”. The Tribunal does not accept that
he was the hapless victim of his first partner’s anger or that he had nothing to gain
by misleading Immigration New Zealand. Furthermore, while BB and her family
believe the appellant’s actions should be relegated to the past, generic character
issues must always be addressed and it is naïve to think otherwise. To
characterise the appellant’s willingness to mislead Immigration New Zealand as “a
mistake” and that it was unfair to decline his application with “an ill-considered
stroke of a pen” indicates there is a lack of understanding of the wider issue of the
seriousness of false and misleading information and the necessity to maintain the
integrity of the immigration system. Immigration New Zealand was correct to note
that false and misleading information provided by the appellant was significant.
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Discussion of special circumstances
[76] The appellant seeks to obtain residence in New Zealand having arrived
here some eight years ago on a student visa in order to pursue a programme that
he hoped would ultimately lead to the grant of residence under the Skilled Migrant
category. That did not come about, as his application for residence under that
category was not successful.
[77] The appellant has been in what has been accepted by Immigration
New Zealand to be a genuine partnership with a New Zealand citizen for almost
five years. Evidence has been produced that his new partner (BB) is a somewhat
vulnerable young woman who has compromised health due to cancer treatment
she received as a young child. The treatment had given rise to some anxiety that
her ability to have children might be impaired. In the early stages of their
relationship, the couple embarked on the project of conceiving a child together.
Their child, born in July 2018, is a New Zealand citizen and the appellant is
currently the child’s primary caregiver.
[78] It is apparent that the appellant has entered into a relationship with a
New Zealand citizen and supported her decision to have a child with him. The
child is now almost three years old and he is her main carer. It is in the child’s
best interests to live in New Zealand with both her parents. This is the appellant’s
second appeal. In his first appeal, the Tribunal (differently constituted) found
Immigration New Zealand had erred in its assessment as to whether the
partnership was genuine and stable.
[79] In its second assessment, Immigration New Zealand was satisfied that the
appellant and his partner now live together in a genuine and stable partnership
and, on the basis of the information provided, the Tribunal agrees with this
assessment.
[80] The Tribunal notes that Immigration New Zealand declined a character
waiver for the appellant who has demonstrated a disregard for immigration
instructions. The Tribunal must have regard to the integrity of the immigration
system. There is an incentive for male migrants to enter into relationships and
marry vulnerable New Zealand residents or citizens as a means of staying in
New Zealand for those who otherwise have no realistic pathway to residence. It is
not uncommon to use a pregnancy early in the relationship when an applicant
holds only a temporary visa, in order to claim that the relationship is genuine and
stable so as to increase the chances of the grant of a resident visa. That said, it is

20

accepted that the appellant and his partner have produced evidence that they are
living together in what appears to be a genuine and stable partnership. Such
circumstances cannot be resolved other than by an exception to residence
instructions. If the appellant is unable to remain in New Zealand, there will be a
permanent separation between the appellant and his partner as it is unreasonable
to expect that the partner would go to live in India given her health issues. It is in
the best interests of the child that both of her parents remain with her.
[81] The Tribunal has considered the appellant’s and his partner’s
circumstances. Given the overall circumstances that the appellant and his partner
find themselves in, the Tribunal finds that the appellant has special circumstances,
arising from his relationship with a New Zealand-citizen partner and the couple’s
child, such that warrant a recommendation that the Minister of Immigration
consider granting a resident visa as an exception to residence instructions.

DETERMINATION
[82] Pursuant to section 188(1)(f) of the Immigration Act 2009, the Tribunal
confirms the decision of Immigration New Zealand to be correct in terms of the
applicable residence instructions but considers that the special circumstances of
the appellant are such as to warrant consideration by the Minister of Immigration
as an exception to those instructions.
[83] Pursuant to section 190(5) of the Immigration Act 2009, the Minister of
Immigration:
(a)

is requested to consider whether a residence class visa should be
granted to the appellant as an exception to residence instructions;
and

(b)

may, if granting a resident visa, impose conditions on the visa in
accordance with section 50 of the Act.

[84] Pursuant to section 190(6) of the Immigration Act 2009, the Minister of
Immigration is not obliged to give reasons in relation to any decision made as a
result of a consideration of the Tribunal’s recommendation.

21

Order as to Depersonalised Research Copy
[85] Pursuant to clause 19 of Schedule 2 of the Immigration Act 2009, the
Tribunal orders that, until further order, the research copy of this decision is to be
depersonalised by removal of the appellant’s name and any particulars likely to
lead to the identification of the appellant or his family.
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